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clebaſtical, otherwiſe called canon law, 

bich is that of religious polity 3. by the laws of 

nations, which may be conſidered as the civil law 

of the whole univerſe, in which ſenſe every nati- 

an d a citizen; ; by the general political * Which 
A 


. „ 5 — — 
1 * 
L : 


kelates to "I human wiſdom from whence all ſo- 


_ government. 


knowing to which of theſe orders the things chat 


tation, and not to throw into confuſion thoſe prin- 
ciples which ond govern MON. - | 
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cicties derive thejr-origin; by.the particular poli- 
tical law, the object of which is each ſociety; by 
the law of conqueſt founded on this, that one na- 
tion has been willing and able, or has had a right 
to offer violence to another; by the civil law of 
every fociety, by which a citizen may defend his 
poſſeſſions and his life, againſt the attacks of any 
ether citizen; in a cord, by domeſtic law, which 
proceeds from a ſociety's being divided into ſeve- 
ral families, all which ave need of a Fechner 


"THERE are therefore various orders of laws, and 
the ſublimity of human reaſon conſiſts in perfectly 


are to be determined ought to have a principal re- 


CHAP. 'H. 


a of Laws divine and human. \ 
FE ought not to decide by Seine laws, = * 

ſhould be decided by human laws; nor + 

determine by human, what ſhould be determined e 
by divine laws. "4 
ITuESsE two kinds of laws differ in . pl 

in their object, and in their nature. 


IT is-univerſallyacknowledged, that human laws | 
are in their own nature different from thoſe of re- 
ligion; this is an important principle: but this 
principle is itſelf ſubject to others, which muſt be 


enquired after. 
1. IT] is in the nature of human laws robe ub 
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ject to all the e ee which can happen, and to 
vary in proportion as the will of man changes: on 
che contrary, by the nature of the laws of religi- 
on, they are never to vary. Human laws appoint 
WE for. ſome good; thoſe of religion for the beſt; good 
MF may have another object, becauſe there are ſeveral 
WT ſorts of good: but the beſt is but one, it cannot 
I . therefote change. We may alter laws, becauſe 
1 J they are reputed. no more than good; but the in- 
5 Ritutions of ene are Sr ee to be * | 
2. rag i e in . the We 
Jof no value, as they depend only on the capricious 
and fickle humour of the ſovereign. If in theſe king» 
d oms the laws of religion were of the ſame nature 
as the human inſtitutions, the laws of religion too 
vould be of no value. It is however neceſſary to 

he ſociety, that it ſhould have: ſomething. fixed 3 
and it is religion that has/thisRtability.. (1 
3. Tus influence of religion proceeds from i its 
e believed; that of human laws, from their 
being feared. Antiquity ſuits with religion, be- 
cauſe we have oſten a firmer belief of things, in 
proportion to their diſtance: for we have no ideas 
annexed to them drawn from thoſe times, which can 
contradict them. Human laws, on the contrary, 
receive advantage from their novelty, which im- 
plies the actual and particular men ol = le- 
| NN to put them im execution. 1 en 
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e civil Laws contrary. the 4 of Nature. 


LF a Name, fays Plato 2, Aeferids bimſelf, and kills 
a freeman, he ought to be treated ag a-parri- 
.cide. This is a civil law which. Pe 
' fence, though dictated by nature. 
TE law of Henry VilLmbichoaaderneddmeio 
without bein g confronted by witneſſes, was contra- 
xy:to ſelf-defence. | In order to paſs ſentence of 
condemnation, it is neceſſary that the witneſſes 
Mould know, "whether the man againſt whom they 
make their depoſition ĩs he whom they accuſe, and 
hat this man en n 4 nr pare 
| Tus law paſſed untler «the Gent reign, Aich 
Pran every woman, who, having earried on 
2 criminal commerce, did not declare it to the 
king before ſhe married him, violated the regard 
due to natural modeſty. It is as unreaſonable to 
oblige a woman to make this declaration, as to o- 
Mige a man not to N the defence of *. == 
US en ait ti nude 1 

Taz law of Henry U. hieb cn: the 
woman to death who loſt her child, in cafe ſhe did 
not make known her pregnancy to the magiſtrate, 
was not leſs contrary to felf-defence, It would have 
been ſufficient to oblige her to inform one of her 
neareſt relations, who might n over the pre- 
ſervation of the child. 

Wua r other information could the give in this 

Gtuation, ſo torturing to natural modeſty? Educa - 
tion has heightened the notion of n that 


- 4 Lib. 9. on Laws, ; 
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modeſty; and in thoſe critical moments, fearce 
has ſhe any idea remaining of the loſs of life. 

== TztxE has been much talk ofa law in * Res: 
1 ry which allowed girls ſeven years. old to chuſe 


* a huſband, This law was ſhocking two ways; it 
had no regard to the time when nature gives matu- 


| rity to the underſtanding, nor to that in which fie 


3 | gives maturity to the body. 
=: AnoncsrT the Romans, a ; father might oblige: 
his daughter to repudiate + her huſband, though 


he himſelf had conſented to the marriage. But it 
ss contrary- to nature, for a divorce" to b bei in the 
1 ann perſon. 55 
Arenen can be gran 10 nature, 4 0 0 
1 n it is by conſent of the two parties, or at 1 


er one of them: but when neither conſents, it 


WE a monſtrous: feparation, In fine, the power of ks 
vorcement can be given only to thoſe who feel the 
F inconveniencies of marriage, and who are ſenſible 
of the moment when it ia for their 5 to make 


them ceaſe. eee 
H A 7 9 
Auen of the Jane u. ns 

| 47 is L2G AH ES * I» Dan [ 


UNDEBALD® king of Burgundydevreed, 

| that if the wife or ſon of a perfon guilty of 

| rodbery did not reveal the crime, they were to be 
come ſlaves. This law was contrary to natufe: a 

| wie Ae gelen Wege her Naga e a ſon to ac 
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of this law, p. 263. 
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cufe his father! to avenge one criminal” mo 
they ordained another ſtill more-criminal. 
Tx law of Receſſuinthus & allows thechildren 
of the adultreſs, or thoſe of her huſband, to aceuſe 
her, and to put the ſlaves of the houſe to the tor 
ture. How iniquitous the law, which, to'preſerve 
A purity of morals, overturns nature, the 15 % a 
the ſource of all morality! © 4 == 
. WiTH pleaſure we behold in our doh a 
young hero expreſs as much horror againſt the diſ- 
covery of his mother-in-law's guilt, as againſt the 
guilt itſelf. In his ſurprize, though accuſed, judg - 
ed, condemned, proſcribed, and covered with in- 
famy, he hardly dares to reflect on the abominable 
blood from whence Phædra ſprang: he forſakes ⁶ 
the moſt tender object, all that is moſt dear all 
that lies neareſt his heart, all that can fill him with 
rage, to deliver himſelf up to the unmerited ven-. 
geance of the gods. It is nature 's voice, the 
ſweeteſt of all ſounds, nts mtg with this 4 
| pleaſure. | 4 16407 ol 


CHAP. v. 


Caſes in which ue may be Ay the Principlet 0 
the civil Lau, in pre- the eee of 
Law ane. Gr 1 * 


„ ein OI 
N eee hl i obliged + children to do. £ 
| vide for their fathers, when fallen into po- 
verty; it excepted thoſe who: were born of 2 
courtezan, thoſe whoſe ume. had been infamouſ- 


1 n 
* In the cole of the YiGgoths, lib, 3. tit. 4. ſe. 13. et ac 4 
+ Vader pro aug other e pi weiten, 
S Plutarch, ITE x 3 


cnar. un b 1 „ 7 7 
Ii proſtituted by their fatherb and thoſe to whim 
| i 4 had'r not” om wen means * mil pns 1 a livelit 


ſpool. mite ö 
THERE Ks - naw; Abe his "Y fit a tha 
der being uncertain; he had rendered the natu- 
ral obligation precarious; that in tlie ſeeond, he 
in had fullied the life he had given, and done the 
Lrreateſt injury he could do to his children, in de- 
4 J priving them of their reputation; that in the third, 
he had rendered inſupportable a life which had no 
neans of ſubſiſtence. The law ſuſpended the na- 
aral obligation of children, beeaufe the father had 
violated his: it looked upon the father and the ſon 
as no more than two citizens, and determined, 
Vith regard to them, only from civil and political 
= views; always conſidering, that a good republic 
4 ought to have a particular regard to manners. 
W am apt to think, that Solon's: lam was a · wiſe regu- 
lation in the firſt two caſes, whether that in which 
nature has left the ſon in ignorance with reſpect 
to his father, or that in which ſne even ſeems to or- 
W dain he ſhould not own him; but it cannot be ap- 
proved with regard to the third, where the father 
had e ee civil deere d. IISTORF 245 


* 2 * «= 
1 en 4 r. vr. ae e 
+43 I! 9 4. 


| That the 3 of S noel) an or 3 depend) 
| on the Principles of political or civil Law, and 
nat on an of the Lau of Nature. : F! 


I . *S . x 
316 14 #: + - 


"HE 1 0-44 1 3 that no woman 
- ſhould be left heireſs to an eſtate,, 1 not even 
[i ſhe was an only child. Never was there an un- 


4 bund. life of Solon, and Galliends in exhort, ad, art. e. . 
9a 4 
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juſter law, ſays St. Auguſtine . A formula of 
Marculfus + treats. that cuſtom as impious, which 


deprives daughters of the right of fucceeding to the 
eſtate of their fathers, Juſtinian * gives. the appel- 


lation of barbarous to the right which the males 
had formerly of ſucceeding in prejudice to the 
daughters. Theſe notions proceed from their hav- 
ing conſidered the right of children to ſuceeed to 


their fathers poſſeſſions, as a conſequence jo the 


law of nature; which it is nor. 


Tux law of nature ordains, that aber n A 


provide for their children; but it does not oblige 
them to make them their heirs. The divion of 
property, the laws of this diviſion, and the ſue · 


ceſſion after the death of the perſon who has bad 


this divißon, can be regulated only by the com- 
munity, and of courſe by political or civil laws. 
FTnuvr it is, that a political or civil order often 
demands that children ſhould fucceed to their fa» 
ther's e * u n nake: ES 

ens may be enen nee 155 
of our fiefs appoint that the eldeſt of the males, or 


the neareſt relations ef the male fide, ſnould have 


all, and the females nothing: and why by the laws 


of the Lombards'{ the ſiſters, the natural children, 


the other relations; and, in their default, the trea- 
ſury might e _ inheritance. with the N 


Ir was ee in me of the Dynaſties of 
China, that the brothers of thay? ny — 


© l 1.1864: 
| $ De deen Dei lib. 4. 


"+ Lib. 2. cap. 12. 4 uy - 5 1 ; 3 2 
Novell. xr. Kea Mp 
| $155 814/60.6, 120% 
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| cced to the throne, and that the children ſhould 
not. If they were willing that the prince ſhould. 
| have a certain degree of experience, if they feared 
his being too young, and if it was become neceſſary 

to prevent eunuchs from placing children-ſucceſ- 
| fively.on the throne, they might very juſtly eſta- 


bliſh a like order of ſucceſſion; and when ſome, 


| | + writers have treated theſe brothers as uſurpers 
E they have judged only by ideas received * the 
| laws of their own countries. 


AGREEABLE to the ſom of: Numidis e, De- 


| Gibbon e Gala, ſucceeded to the kingdom: 


among the Arabs. in Barbary, where each village 


| Has its: chief, they adhere to2this ancient cuſtom), 


by lay _ _— or _ other enen ed 


ceed. 
94 Tarwnie: esse aſh ky celine at Mel 


ſince it is obvious, that the order of ſucceſſion: 


ought to be derived from the political or civil laws, 


it is for theſe to decide in chat caſes it is agreeable- 
| to: reaſon, that the ſucceſſion be granted to children, 
and in what caſes it ought. to be given to others. 


Ix countries where polygamy is eſtabliſhed, the 


Prince has many children; and the number of them 
| is much greater in ſome of theſe countries than in- 
| "others. | There are * ſtates, where it is impoſſible: 
for the people to maintain the — of. the fo- | 


+ Du Halde on Wm 125 of 
+ Livy, Decad. 3. lid; 9. 6 ; | 
$ Shaw's Travels, vol. 1. p. 403. ad 
* See the collection of voyages that contributed to the eſtabliſh-- 

ment of an Eaſt-India company, vol. 4. part x, pag. 114. And Mr. 

Smith's 35 Fart 2c pag. 150, TI 
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vereign: they might therefore make it a law, that 


the crown ſhall devolve, not on the king”: 8 ** 
but on thoſe of his ſiſter. 5 
A LARGE number of children would expoſe 


| th ſtate to the moſt dreadful civil wats. The or- 


der of fucceſſion which gives the: crown to the chil- 


_ dren of the ſiſter, the number of whom is not lar- 


ger than thoſe of a prince who has only one _ 
muſt prevent theſe inconveniences. 
TERRE are people, amongſt whous lata of 
fate, or ſome maxims of religion, have made it 
neceffary that the crown ſhould be always fixed in 
a certain family: from hence, in India, proceeds 
the jealouſy of their * tribes, and the fear of loſing 
the deſcent: they have there conceived, that neuer 
to want princes of the blood- royal, they ought to 


take the children of the eldeſt ſiſter of the king. 


A GENERAL maxim: It is an obligation of the 
taw of nature, to provide for our children; but to 


make them our ſucceſſors, is an obligation ef the 


civil or political law. From hence are derived the 
different regulations, with reſpeCt to baſtards, in the 
different countries of the univerſe; theſe are accord 
ing to the civil or ponent PRIN ry mee 


P See Edifyiog Letters, Let. 14. eee 
ed to the cſtabliſhment of an Eaſt· India a ped 258 
rat. 644. | 


be bs | 
# 


—— OF, ctr wi; © 
r fy 7 52.4 | $97 8.6 47 wel V3 7 IO 
OY; es. Ms 0 op P. 51 vil. b n | 
5 That e ought not fo decide 4 y the Precepts of Re- 6 
4 lui, what belongs only to the Law of Apr: | 


IE Abaſkacs as. a _—_ Sh Pt of 6hey 
aas, which weakens them ſo much, that for 
2 long time they are incapable of. buſineſs: the 

Turks 4 do not fail to attack them aſter their lent. 
Religion ought, in favour of the natural right. of 
felf-defence, ! to. ſet. bounds: to theſe cuſtoms... 2 
Tux Jews were obliged. to keep the ſabbaths 
but it was an inſtance of great ſtupidity in this na- 
tion, not to defend themſelves when their ENEIDIES 
Shole: to attack them on this da. 

. CAMBYSES beſieging Peluſium, ſet in the firſt 
— a. igious number of thoſe animals which 


0 the, Aan regarded; as ſaered; the conſequence 

e was, that the foldiers.of. the garriſon durſt not mo- 

e leſt them, , Who does not ſee: that ſelf- ls is 
e A ONLY ſuperior to eren: 1 7 
- She: in $0 otras, Set 71 ou Bads 1» : 4 
. Bees ce w-apogatd 7 

That u we cupht not to re egulate by the Princip hi of 

4 the canon Law, Things which fbould ng 
b theſe of the, civil Law. e \ 


- 


* the 1 civil 1 _ the. Romans, kbwkocok 
a thipg privy tely from a ſacred Mean pu- 


* Colletion Ts that contributed to the « 


Eaſt-Irdia company, vol. 4, pag- 35, and 10% 
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niſhed only for the guilt of theft: by the+ canon 
law, he is puniſhed for the erime of ſacrilege. The 
canon law takes cognizance of the place ; the ci- 
vil law of the fact. But to attend only to the place, 
is neither to reflect on the nature and definition 
| of a theft, nor on the nature ny Wi of 
n ' S 
As the buſband may FRA a antes n 
account of the infidelity of his wifez the wife 
might formerly + demand it, on account of the in- 
fidelity of the huſband. This cuſtom, contrary to 
a regulation made in the 1 Roman laws, was in- 
trodueed into the eccleſiaſtic courts , where no- 
thing was regarded but the maxims of canon law; 
and indeed, if we confider marriage as athing mere- 
ly ſpiritual, and as relating folely to the things of 
another life, the violation is in both caſes the ſame. 
| But the political and civil laws ef almoſtallnations; 
have, with reaſon, made a diſtinction between them. 
They have required from the women a degree of 
referve and contineney, which they have not exact -· 
ed from the men; becauſe, in women; a: violation 
of chaſtity ſuppoſes a renunciation of all virtue; 
becauſe women, by violating the laws of marriage, 
quit the ſtate of their natural dependence; becauſe 
nature has marked the infidelity of women witb 
certain figns; and, in a word, becauſethe children 
of the wife born in adultery neceſſarily belong, and 
are an expence to the huſband, while the children 
produced by the adultery of the huſband, are-not 
the wife's, nor are an expence to thewife. 
A 7+ queſtione 4. Cujaz obſervat. lb. 13. Cape 15. 
= 1 the ancient evſtoms of Beanvoikis, chap. 18, 5 
Lau of the firſt Code ad leg. Fuliam de adultortis. 
* 4 preſent they do not * 1 of theſe things in rranle. 
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| Sat Atte 
Hk aws of e Ange greater fubliinis 
ty; the-civil laws a greater extent. 
"Tae laws of perfection drawn. from religion 


| have more in view the -goodnefs of the perſon that 
| obſerves them, than of the ſociety in which they 
are obſerved: the civil laws, on the other hand, 


have more in view eee of men in 
general, than that of individuals. 
Tuvus, aneient as thoſe ideas are bie fndiins 
diately ſpring from religion, they ought not always 


to ſerve à firſt principle to the civil laws; becauſe 


theſe have another, the general welfare of ſocietyl 
Tun Romans made regulations amongſt them - 
theſe were political inſtitutions. Upon the eſta- 
bliſhment of monarchy, they made civil laws on 
this head, and formed them on the principles of 
their civil government. When the Chriſtian reli 
gion became predeminant, the ne laws that were 
then made, had leſs relation to the general retti- 
tude of morals, than to the holineſs! of 5 
they had leſs regard to the union of we two ſexes 
ina civil, than in a ſpiritual ſtate. e 

Ar firſt, by the * — — 
brought back his wife into his houſe, after ſhe had 


been found guilty of adultery, was E W an 


h 
1 * 1 
* N 2 is — 
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. accomplice in her debauch. Juſtinian ; , from o- 
ther principles, ordained, that during the ſpace of 
two years he might go * take her in out of the 
monaſtery. | 
FORMERLY, 600g a woman, a huſband 
was gone to war, heard no longer any tidings of 
him, ſhe might eaſily marry again, becauſe ſhe had 
in her hands the power of making adivorce.. The 
law of + Conſtantine obliged the women to wait 
four years, after which ſhe might ſend the bill of 
"divorce to the general; and, if her huſband return» 
ed, he could not then charge her with adultery. 
But Juſtinian * decreed, that let the time be ne- 
ver ſo long after the departure of her huſband, ſhe 
ſhould not marry, unleſs by the depoſition and 
oath. of the general ſhe: could. prove the death of 
ker huſband. Juſtinian had in view the indiſſolu : 
bility of marriage; but we may ſafely ſay, that he 
had it too much in view. He. demanded a poſi- 
title proof, when a negative one was ſufficient; he 
required a thing very difficult, to give an account 
of the fate of a man at a great diſtance, and expo 
2M Ted to ſo many accidents; he preſumed a crime, 
8 chat is, a deſertion of the huſband, when it was ſo 
natural to preſume his death. He injured the 
commonwealth,.by obliging women to live out of 
marriage; he injured nnn Opt eaſing X 
them to numberleſs dangers. 
Tux law of Juſtinian+ which — 3 
the cauſes of divorce the conſent of the huſband 
and wife to enter n a e es was n op” 


* 2 4 4 2 
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CHAP: x. o 1 2 »s 
polite to the principles of the civil laws. It is na- 
tural that the cauſes of divorce. ſhould have their 
origin. in certain impediments, which could not be 
ſoreſeen before marriage; but this defire of pre» 
ſerving chaſtity might be foreſeen, ſince it is in our- 
ſelves. This law favours inconſtaney in a ſtate, 
which is by its very nature perpetual; it ſhocks the 
fundamental principle of divorce, which permits 
the diſſolution of one marriage only from the hope 
of another. In ſhort, if we viewit in a rehgious 
light, it is no more Leys jr th nne to ( 
bog nr ſacrifice. AB FI 39 1} EP" BY A 1 n 
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HEN a 8 which vrokibis Fi | 
my is;introduced into a country where it 


HEE — we cannot believe, (ſpeaking only as a 
paolitician) that the laws of the country ought to 
ſuffer a man who has many wives to embrace this 
ling onleſs r or; the: hy: 


way on other to — ſtate... Wirbout this 
their condition would be: deplorable; O. 


would they: 'obey the laws, than they would find. 
| —— of the — Ne af 
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rhe bs keman Courts of Juſtice Heul; not be 1191050 
by the Maxims 1 a Tribunals which relate to 


the other Life... I PE CODES | oP. 


T3 
238 


L Chriſtian monks on the idea of the . 
L e is contrary to all good policy. 
Has. every where met with a general dillike, . 
muſt have ſunk under the oppoſitions it met with, 


if-thoſe who were reſolved: to eſtabliſh it, had +4 


drawn advantages even from Ng ren, th 
Tus tribunal is inſupporta in all govern- 


ments. In monarchies, it only makes inſormexs 
and traitors; in republica, it only forms diſhoneſt 
men; in a deſpotic ſtate, it bs 38 ane 


oofernment itſelf. 
JEE 
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91.4 Hie DEA. 
is one abuſe of this eribunal, chat of ewoper- 
age ten 3 6 
e puniſhment. Phis Ras its ſource in monaſtic 
ideas; where hee who denies, ſeems in a ſtate of im- 
penitence and damnation; and he who. — 
in a ſtate of repentance and falvation. But à di- 
ſtinction of this kind can have no relation to human 
tribunals. Human juſtice, which ſees only the ac- 
tions, bas but one compact with men, namely, that 
of | innocence; divine juſtice, which fees t 
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7 thoughts, has to ; that innootnee and We 
* e en roc ee 
te = e H A 7. X07. 
Y 2 1 Caſes, with alba to Marriages, weought 
- = 7 fallow the Laws of Religion; and in what 25 0 
1 | Jes we ftould ow * n Roms: 5 555 be: S 0 
It ö T has happened i in all ages al connninns thax ; 
4 | religion has been blended with marriages,” 
„ Wyen certain things have been conſidered as im- 
IC. pure os unlawful, and were nevertheteſs become 
: neceſſary, they were obliged to-call in religion, to | 
T legitimate in the one caſe, and to reprove in others. 
898 Ou the other hand, as marriage is of all human | 
t ackions that in which ſociety is moſt in Ip 
" HT i: decame properthar this ould be: regulated by 
| the civil laws. t „ 17 
EVT thing which relates to the nature of mar: 
riage, its form, the manner of contracting it, the 
| fruitfulneſs it occaſions, which has. made all nat: 
| ons. conlider it as the object of a particular hene- 
diction; a benediction which, not being always: 
N | annexed to it, is ſuppoſed to depend on certain ſity 
3 | perior graces: all this, inn e Mae 
4 of religion, 


- Fat ne of thin — 4 with, reſpech 
to property, the recipracal advantages, every thing: 
which has a relation to the new. family, to that 
from which it fprung, and to that whichis expected 
to ariſe; all this relates to the civil laws. 1G 
As one of the great. objects of warriage is to 
take away that uncertainty which attends. unlawful 
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civil laws join theirs. to it; in order that it may be 
as authentic as poſſible. Thus, beſides the condi- 
tions required by religion to make a marriage va- 
lid, the civil laws may flill. exact others. 
IT x civil laws receive this power from their be · 
f ing additional obligations, and not contratlictory 
ones. The law of religion inſiſts upon certain ce- 
remonies, the civil laws on the conſent of fathers; 
in this caſe, they demand ſomething more than. 
that of religion, but oy mr "ny" Nen 
ry 8 | 
Ir follows fd hence; that the engt * | 
muff decide whether the bond be indiſſoluble, or 
not; for if the laws of religion had made the bond 
indiffoluble, and the civil laws had declared it might 
broken, they would be rey man to each o- 
er. | 
" SourTiNEs the Yegulatics made 7 the civil 
ws, with regard to marriage, are not abſolutely 
Seckffary; ; ſuch are thofe eſtabliſhed by: the laws, 
which, inſtead of annulling the n only .. 
niſh thoſe wo contract it. 
"AMONGST the Romans, the Papian law decla · 
red thoſe marriages illegal which had been proti- 
bited, and yet only ſubjected them to a penalty ez 
but a genatus Confultum, made at the inſtance of 
the emperor Marcus Antoninus, declared them 
void ; there then no longer ſubſiſted ſ any ſuch 
thing as a marriage, wife, dowry, or huſband. The 
civil laws determine according to circumſtances: 
ſometimes they are moſt attentive . | 
vil; at others, to prevent it: at 1 rl 
** See what has been ſaid on this ſubjeR, in book 23. chap, an i 
the relation. they bear to the number of inhabitants, 


- * 4See Law 16. f de rity nuptiarum ; — 10 5 
de donationibus inter virum & uxorem. 
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age between relations, it is a thing ex- 8 
remely delicate, to fix exactiy the point at- which = 
the laws of nature ſtop, and. where the civil laws 
degin. For this purpoſe, we muſt, cltabliſh ſome 
; principles. FRO ME ty 
Tas marriage of the fon with the, mother con- 
1 Kanda, the ate of things; the ſon ought to have 
Wan unlimited reſpet to bis mother, the. wife an un: 
limited reſpect for her buſband ; therefore the mar- 

\ riage of the mother to Met: ſon, e ſubyest the 

| natural Rate of both. | 
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p 4 time in which they are. able to have children, but 
has retarded it in men; and, for the ſame reaſon, 

8 women ſooner loſe this ability, and men later. 

ks | the x marriage between. the mother and the. ſon x Fee 

; Vene. it would almoſt always be the caſe, hat that 

E e huſband, was capable of. entering int | 

F 1 the NOM nature,. the wife. would be 1; incapa ble 0 

Tux marriage between the ſather and thedaugh- 

. ter is contrary | to nature, as well as the other; but | 

1 it 18 not leſs contrary, becauſe it has not theſe two a 

5 obſtacles, "Thus the Tartars, who may mar 8 arry their? | 


„This law is very ancient amongſt chem Arts fiys Prifeus in, 
his embaſſy, ſtopt in a certain place to marry Eſea ee 1 
ee 


1 
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daughters, nevermarry their mothers, as we fee 
in the accounts we have of that nation —. 
Ir has always been the natural duty of fathers to 
watch over the chaſtity of their children. Intruſt- 
ed with the care of their education, they are obli- 
ged to preſerve the body in the greateſt perfeCtion, 
and the mind from the leaſt corruption; 2 5277 
rage whatever has a tendency to inſpire them with 
virtuous defires, and to nouriſh a deen 
derneſs. Fathers, always employed i in preſervin 
the morals of their children, muſt have a natura 
averſſon to every thing that can render them sst 
rupt. Marriage, you will ſay, is not a corrupti tion: 
but before marriage they muſt ſpeak, they 1 
make their perſons beloved, they muſt fedyce: 
Is this ſeduktion which ought to inſplee us with 
Horror. Seeks 
” "Terr 4055 be merefore an v unfurmountable 
barrier between thoſe who ought to give the edyca- 
tion, and thoſe who are to eee! it; in order to 
t every kind of corruption, even though the 
motive be Tawful. Why do fathers ſo car | 
deprive thoſe who are to marry their daughters, of 
their company and familiarity? PT O's * 
Tux horror that ariſes againſt the inceſt of” the 
ek with the fiſter, ſhould Proceed from the | 
fame ſource. The defire of fathers and mothers 
to preſerve the morals of their children and fami- 
lies untainted, is ſufficient to pie their offspri opring 
nd; 


with an abhorrence of every ng that can] 
the union of the two fexes. © N W a 
Tux prohibition of marriage between confin- 
germans, has the fame original. FF Intheearly ages, 
that is, in the times of innocence ; in the ages 


Hit. of the Tartars, part 3. pag. a3. \ \ 
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When luxury was unknown, it was euſtomary for 
children, upon their marriage, nt to remove 


from their parents, but to ſettle in the ſame houſe; 
as a ſmall habitation was at that time ſuſſicient for 


2 large family: the children of two brothers, or 


couſinigermans, were conſidered both by others 


and themſelves as brothers. The eſtrangement 
then between the brothers and fiſters, as to marri-: 


age *, n ei p th ge 
mans. ae #544 Þ 
Ten ine arello ät und bene 


that they have had their inſſuence almoſt over all 
the earth; independently of any communication. 


Is was not the Romans wlio taught the inhabitants 


of Formoſa , that the marriage of relations of the 
fourth degree was inceſtuous: it was not the Ro- 
mans that communicated this ſentiment to the A- 


rabs : it was not they who taught ĩt to the inlia · 
ditameof the Maldivian iſtands 5. 

Bur if ſome nations have not rejected martia⸗ 
ges between fathers and children, ſiſters and bro- 
thers ; we have ſeen in the firſt book, that intelli- 
gent beings do not always follow the lawof nature. 


| Who could have imagined it? Religious ideas 


Hove e baten fall into theſe miſtakes.” If 
. 48 ie = mrew 
* + It dh 3 Wie ei 


+ Amongſt the Romans they had the Cane name, the coulin-ger- 


mans were called brothers, 


n was thus at Rome in the firſt ages; eff! the people made a aw 


to permit them; they were willing to fayour a man extremely pripu-" 
lar, who had married his copſin-german, - Plutarch's Treatiſe, inti- 


tled. Queſtions conterning the” affairs of the Romans. 17 


; Ae GHOTE, 5, 5 poet A account. 
of the ſtate of the ifle ot Formoſa. -- „As yy 3 


1 Koran, chap. of Um. — . . l 
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AF the Afſyrians andthe Perſians married their mo- 
; _ hers: the- firſt: were: influenced by a religious re- 
ſpect for Semiramis; and the ſecond did it, becauſe 


. 
8 * 
pf ere < 


* the religion of Zoroaſter gave a preference to 
ttikeſe marriages. If the Ægyptians married their 
ſiiſters, it proceeded from the wildneſs of the - 
gyptian religion, which conſecrated theſe: marria- 
ges in honour of Iſis. As the ſpirit of religion 
leads us to attempt whatever is great and diffieult, 
we cannot infer that a thing is natural, from its 
being conſecrated by a falſe religion. 
Tux principle which informs us that martiages 
between fathers and children, between brothers 
” and ſiſters, are prohibited; in order to preſerve na- 
tural modeſty in families, will help us to the diſco- 
1 very of thoſe marriages that are prohibited by the 
la of nature, and of rhoſe We can * ſo . 
1 by the civil 6 
A sã children 3 or are luppoled to dwell, in 
their father's houſe, and of courſe the ſon-in-law 
3h with the mother-in-law, the father-in-law with 
1 the daughter-in-law, or wife's daughter; the 
F marriage between them is forbidden by the law of 
natute. In this caſe the reſemblance has the ſame 
effect as the reality, becauſe it ſprings from the ſame 
cauſe: the civil law unter can, nor pug to 1 
low theſe marriages. N n e eee fy 
TukExx are nations, as we have already Sbckr⸗ 
ved, amongſt whom couſin · germans are conſidered 
as. brothers, becauſe they, commonly dwell in the 
ſame. houſe: there are others, where this cuſtom 
is not known. Among the firſt, the marriage of 


Kii 
by - + They were conſidered as more kawourable.. 5 Philo. de ſpeci & 
* libus legib. Aua peri ine at 4 Precept: * 2 "__ Pag. * 
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| coufin;germans ought. to be regarded 0 contrary 
to nature; not ſo among the other s. 


Bu t the laws of nature cannot be local. There- 


3 fore, when theſe marriages are forbidden, or al- 
WH lowed, they are, according to the circumſtances, 
| permitted or forbidden by. a civil law. 


Ir is not a neceſſary cuſtom for the 13 


* and the ſiſter · in · law to dwell i in the ſame houſe. 
| The marriage between them is not then prohibited 
to preſerve chaſtity in the family; and the law which 
| forbids or allows it, is not a law of nature, but a 


civil law, regulated by. circumſtances, and depen- 
dent on the cuſtoms of each country: theſe are ca- 


| ſes in which the laws depend on the morals, or 
| cuſtoms of the inhabitants. 


TRE civil laws forbid marriages, when by the 


cuſtoms received in a certain country they arefound 


to be in the ſame circumſtances as thoſe forbidden 
by the laws of nature; and they allow them when 
this is not the caſe. The prohibitions of the laws 
of nature are invariable, becauſe the thing on 
which they depend is invariable; the father, the 


| mother, and the children, neceſſarily dwell in the 
| fame houſe. But the prohibitions of the civil laws 
are accidental, becauſe they depend on anacciden- | 

tal circumſtance; couſin-germans and other. del. * 


ling in the houſe by accident. 971 6 
Tris explains why the laws of Moles, thaſe of 
the Ægyptians +, and of many other nations, per- 
mitted the marriage of the brother-in-law with the 
ſiſter · in · lay; whilſt theſe- very he r dif. 
allowed by other nations and 
Ix the Indies they have 2 very paturs reaſoy for 
allowing this ſort of marriages. The uncle is 
+ Sce Law , ofthe Coded fi c , gn. 
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| there conſidered as the father, and is obliged to 
maintain and educate his nephew, as if be were his 
on child: this proceeds from the diſpoſition of 
- theſe people, which is good-natured and full of hu; 
manity. This law, or this cuſtom, has produced 


another; if a huſband has loſt his wife, he does not 


fail to marry her ſiſter; which is extremely natu- 
ral, for his new conſort becomes the mother of her 


- fiſter's iden: 1 not a cruel PE Rs 
; 


CHAP. XV. 


Thet. we Le INY not regulate þ * the Principles of po- 
litical Law, thoſe Things which depend on the 
. F civil Law. 


8 men have given up their 8 Wand 
- dence to live under political laws, they have 
— up the natural h e of e live 


Wer civil laws. 
Br the firſt, they A e liberty by the ſe | 
7 rr property. We ſhould not decide by the 
laws of liberty, which, as we have already obſer- 
ved, is only the government of the community, 

what ought to be decided by the laws concerning 
property. It is a paralogiſm, to ſay that the good 
of the individual ſhould give way to that of the 


public: this can never take place, but when the 
government of the community, or, in other words, 


the liberty of the ſubject, is concerned; this does 


not affect ſuch caſes as relate to private property, 
becauſe the public good conſiſts in everyone's hav- 
ing that, property; which ed, cnn him by . 
vil laws, invariably preſerved. - 


C1cERO maintains, _ the Agrarianlaws were | 


N 
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* his property. 


Hh whenever. the public good happens to be the 
matter in queſtion, it is not for the advantage of 
the public to deprive an individual of his property, 
or even to retrench the leaſt part of it by a law, or 
| Þ© political regulation. In this caſe we ſhould fol- 
low the rigour of the civil oy which i is the Palla- f 
dium of property. . 
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unjufts becauſe the community was eſtabliſhed with 


no view, but that every one ge 248 be able to pre- 


Lier us therefore lay down as n certain maxim, 


Tnus when the public tas ogeaſion for the e- 


ſtate of an individual, it ought never to act by the 
.rigour of political law: it is here that the civil Iaw 
| ought to triumph, who with the eyes of a mother 
. every individual as the whole community. 


| IF the political magiſtrate would erect a public 
edibee, or make a new road, he muſt indemnify | 
thoſe who are injured by it: the public is in this 4 
reſpect like an individual, who treats with an in- 
dividual. It is full enough that it can oblige a = 
citizen to ſell his inheritance, and that it can ſtrip 
him of this great privilege which he holds from 
the civil law, the not being forced to alienate his 
poſſeſſions, 3 9 

AFTER the nations which fubverted 8 8 ö 
empire had abuſed their very conqueſts, the ſpirit 
of liberty recalled them to that of equity. They 3 
exerciſed the moſt barbarous laws with moderati- 
on: and if any one ſhould doubt the truth of this, 
they need only read Beaumanoir's excellent. work 
on- juriſprudence, written in the twelfth century. 

Tater mended the highways in his time, as we 
do at preſent. He ſays, that when a highway could 


not be N . they made a new one as ner che 
Vor. III. I 
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old as poſſible; but indemnified the proprietors at 
the“ expence of thoſe who reaped any advantage 
from the road. They determined at that time by 
the civil law; in our a we determine by the 


lau of ie 
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That we 2 not to decide by the Rules of the ci- 
vi Law, when it is proper to decide by thoſe of 
: #he political Law. 


OST difficulties on this ſubject may be 
1 eaſily ſolved, by not confounding the rules 
lerived from property with thoſe which ſpring from 
liberty. 

Is the demeſne of a ſtate or government 1 
ble, or is it not? This queſtion ought to be de- 
cided by the political law, and not by the civil. 
It ought not to be decided by the civil law, be- 
cauſe it is as neceſſary that there ſhould be demeſ- 


nes ſor the ſubſiſtence of a ſtate, as that the ſtate 


mould have civil laws to regulate the diſpoſal of 


| Pr operty. 


Ir then they alienate che demeſne, the ſtate will 


be forced to make a new fund for another. But 
chis ea overturns the political government, 
' becauſe, by the nature of the thing, for every de- 
meſne that ſhall be eſtabliſhed, the ſubject will al · 


ways be obliged to pay more, and the monarch. to 
receive leſs; in ſhort, the demeine i is neceflary, an 


- the alienation i 1s not. 


True lord appointed colleftors to receive the toll from the pea- 
Fant, the gentlemen were obliged to contribute by beg wh 
<lergy by the biſhop, TE * 22. 
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Tux order of ſucceſſion is, in e 
ed on the welfare of the ſtate; this makes itneceſ- 
ſary. that ſuch an order ſhould be fixed, to avoid the 
misfortunes, which, I have ſaid, muſt arife in a deſ- 
potic kingdom, where all is n becauſe all 
is arbitrary. 4 o | 
THe order of che is ** fixed ſor the ſake 
of the reigning family; but becauſe it is the inte- 
reſt of the ſtate, that it ſhould have a reigning fa- 
mily, The law which regulates the ſucceſſion of 
individuals, is a civil law, whoſe view is the inter- 
eſt of individuals; that which regulates the ſucceſ- 
fon to monarchy, is a political law, which has in 
view the welfare and preſervation of the kingdom. 
Tr follows from hence, that when the political — 
law has eſtabliſhed an order of ſucceſſion in govern 
ment, and this order is at an end, it is abſurd to 
reclaim the ſucceſſion in virtue of the civil law of 
any nation whatſoever. One particular fociety does ' "nn 
not make laws for another fociety. The civil laws 1 
of the Romans are no more applicable than any o- 
ther civil laws. They themſelves did not make 
uſe of them, when they proceeded againſt kings: 
and the maxims by which they judged kings are 
ſo abominable, that they ought never to Se re- 


rn 


* 


Ił likewiſe follows from bende that ne he 
oolitical law las obliged a family to renounce the 
fucceſſion, it is abſurd to inſiſt upon the reſtituti- 
ons drawn from the civil law. Reſtitutions are in 
the law, and may be good againſt thoſe who live 
in the law: but they are not proper for ſuch as have 
_ raiſed up for oh: lay, ang who live fer the 
aw. 
Ir is fooliſh to pretend to decide the right of 
#. B 2 


2 THz Sb iner Book xxvi. 
kingdoms, of nations, and of the whole globe, by 
the ſame maxims on which (to make uſe of an ex- 


preſſion of * Cicero) we ſhould determine the mw 
of a 272005 between N e 


- 
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\5TRACISM . to be e 15 the 
rules of politics, and not by thoſe of the ci- 
vil law; and ſo far is this cuſtom from rendering 
- popular government odious, that it is, on the 
centrary, vaſtly: well adapted to prove its lenity. 
We ſhould be ſenſible of this ourſelves, if, while 
baniſhment is always conſidered amongſt us as a 
penalty, we were able-to ſeparate the idea 6; id 
ciſm from that of puniſùment. 4 
AIs TONE“ tells us, it is anivetfally 1 
Vf that this: practice has ſomething i in it both hu- 
mane and popular. If in thoſe times and places 
where this ſentence was executed, they found no- 
thing in it that appeared odious; is it for us, who 
ſee things at ſuch a diſtance, to think otherwiſe 
chan « the : accuſer, the judges, and the accuſed 
themſelves? | 
. And if we conſider that this judgment of the 
people loaded the perſon with glory on whom it 
was; paſſed; that when at Athens it fell upon a 
man without + merit, from that very moment they 
ccaſed to 9 uſe it; we ſhall we that * 1 


- "3d g5419-3J 5 118 

„ Repub, lib. 3. cap. Yo": © 

+ Hyperbolus. See Plutarch, life of Ariſtides. 

It was found oppoſite to. the.ſpirit of the legiſlator, 
: 1 


conſequences which the glory of a citizen 12 
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© That it i is neceſſary to enquire, Wen the 1 


ubich e con gefahren „ are i the ſame Claſe.. 


4% 
{58 


F Rome 970 a was e 1264 bis 
wife to another. Plutarch tells us this“ in 
2 terms. We know that Cato lent his + wife 


to Hortenſius, and Cato. Was not a man to en | 


the laws of his country. 
Ox the other hand, a huſband he ſuffered his 
with to be debauched; who did not bring her to 


| juſtice, or who took her again aſter her F ers 


nation, was puniſhed. Theſe laus ſeem to con- 
tradict each other, and yet are not contradictory. 
The law which allowed a Roman to lend his 
wife, was viſibly a Lacedzmonian inſtitution, efta- 


| bliſhed with..a. view of giving the-zepublic_ chil- 


dren of a good ſpecies, if I may be allowed the 
term: the other had in view the preſervation of 
morals. 'The firſt was a law. of politics, the 4 
a civil law. 


1 | Platerch, in his . between — nid Namie, 
+ Plutarch, life of Cato, | 
2 Leg. 13. fen. ule, G. od leg, Jul. de cane. 
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people have e a falſe idea of it; for it 
was an admirable. law - that- could. prevent the iN. - f 
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CHAP. xIx. 


That we nl not decide thoſe Things by the for 
| Law, which * to 80 ä ty * Laws. 


HE law of the Viteoths enjoins, that the 
I ſlaves of the houſe ſhall be obliged to bind 


2 man and woman they ſurprize in adultery, and 


to preſent them to the huſband and to the judge: 
2 terrible law, which puts into the hands of ſuch 
mean perſons the care' of public, domeſtic and pri- 
vate vengeance! 

Tas law can be no where de baria the ſe- 
raghio* s of the eaſt, where the flave who has the 


cCharge of the incloſure, is deemed an u accomplice 
upon thedifcoveryof the leaſt i 
"the criminals, not fo much with a view to bring 
them to juſtice, as to do juſtice to himſelf, and 


He ſeizes 


to obtain a ſcrutiny into the eireumſtances of the 
action, in order to remove the fuſpicion of his ne- 
gligence. 270 

| Bur, i in countries where women eee | 
ed, it is abſurd to ſubject thoſe! who govern. 308 
family, to the inquiſition of their ſlaves. © 

Tuis inquifition may, in certain caſes, he the 

moſt a particular domeſtic regulation, N never a 
civil law. | 


1 Law of the Vißgoths, Ib. 3. tit, 4. felt: 6. 
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CHAP. XX. 


That we ought 1 decide by the Principles of phe - 


civil Laws, thoſe Things which belong to the Law 
. 1 


ed to do a thing, where the laws do not o- 
blige: people are in this ſtate only as they are go- 
verned by civil aws; and becauſe they 125 under 


thoſe civil laws, they are free. 
Ir follows from hence, that princes who! lire 


not among themſelves under civil lays, are not 


free; they are governed by force; they may con- 
tinually force, ot be forced. From hence it fol- 


los, that treaties made'by force are as obligatory 


as thoſe made byfree conſent. When we who live 
under civil laws, are, contrary to law, conſtrained 


to enter into à contfact, we may, by the aſſiſtance 


of the law, recover from the. effects of violence: 
but a prince, who is always in that ſtate in which 
he forces, or is forced, cannot complain of a treaty 
which he has been compelled to ſign. This would 
de to complain of his natural ſtate; it would ſeem 
as if he would be a prince with reſpect to other 
princes, and as if other princes ſhould be ſubjects 
with reſpett to him; that is, it would be ace 


to the nature of things, | 
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0 AP, XXI 


That we ſoould not decide. by political. Laws, Things 
| I belong 9 fo the Law 2 Nn. 


OLITI CAL laws require, that every man 
be ſubject to the natural and civil. courts. of 
the country where he Nene and to the cenſure 
of the prince. _ 8 f 
Tas law of nations requires, thatforercigns ſhall 
fend ambaſſadors; and a reaſon drawn; from the 
nature of things does not ſuffer theſe ambaſſadors 
to depend either on the prince, to whom they are 
ſent, or on his tribunals. They are the voice af 
the ſoverei; gn wha ſends them, and this voice ought 
to be free; no obſtacle ſhould, preyent the execu- 
tion of their oſſice; they may frequently offend, 
hecauſe they {peak for a man entirely independent; 
they might be wrongfully accuſed, if they were li- 1 
able to be puniſhed for crimes; if they could be 
arreſted for debts, theſe might be forged. Thus a 
prince, who has naturally a bold and enterprizing 
ſpirit, would ſpeak by the mouth of a man who had 
every thing to fear. We muſt then be guided, 
with regard to ambaſſadors, by reaſons drawn from 
the law of nations, and. not by thoſe derived from 
political law. But if they make an ill uſe of their 
, repreſentative character, a ſtop may be put to. it 
by ſending them back. They may even be accuſ- 
ed before their maſter, who becomes either their 
judge or their accomplice. 
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EG __ XXII. 
"Y he miſerable State of the Inca aber. N | 


rr 


1 ing, were cruelly violated by the Spaniards. 

| The Inca  Athualpa * could not be. tried by the 
1 ul of nations; they tried ham by political and Ci- 
vil laws; they accuſed him for putting to death 
Tome of his own, ſubjects, for having may. wiyes, 
&c. and to fil up the meaſure of their ſtupidity, 
they condemned him, not by the political and cĩ- 
vil laws of his own country, but by the e 
and civil laws of theirs. 
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m. * i 155 feme Circumſtance, the alma, 2 

become dęſtructi ve to the State, we ought to de- 
be. eic le by fuck a political Law as will preſerve its, 
8 which frequently Becomes 4 Law ef. Nations. <a 


X &. 


 Hecelfpn, becomes deſtructive to the body politic 
for whoſe ſake it was eſtabliſtied, there is wh the 


hw be from oppoſing the firſt, it would in themain 
| | be entirely conformable to it, ſince both would « de- 


pend on this principle, that, THE SaTE TY OE THE: | 
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PEOPLE eo a SUPREME Law. = 
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| HE principles we have juſt been eſtablith- 


AEN that Political nw which has eſfa- 
Blimed in the kingdom a certain order of 


| traſt room to doubt but another political law: may | be 
made to change this order; and ſo far would this 
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I HAve ſaid *, that a great ſtate becoming ac- 
ceſſory to e is itſelf weakened, and even 
weakens the principal. We know, that it is for 
the intereſt of the ſlate to have the ſupreme magi- 
| ſtrate within itſelf, that the public revenues be well 
adminiſtered, and that its ſpecie be 1 not ſent abroad 
to enrich another country. It is of importance, 
that he who is to govern, has not imbibed foreign 
maxims: theſe are leſs agreeable than thoſe alrea- 
dy eftabliſhed. Beſides, men have an extravagant 
fondneſs for their own laws and cufloms: _ theſe 
conſtitute the happineſs of every community ; ; and, 
as we learn from the hiſtories of all nations, are 
rarely changed without violent commotions, and a 
great effuſion of blood. 

From hence itfollows, that ifa great ſtate has to 
its heir the poſſeffor of a great ſtate, the former may 
reaſonably. exclude him, becauſe a change in the ox · 
der of ſucceſſion muſt be of ſervice to both coun- 
tries. Thus a law of Ruſſia, made in the beg in- 
ning of the r reign of Elizabeth, moſt vilely ex- 
cluded from the poſſeſſion of the crown every heir 
who poſſeſſed another monarchy; thus the la of 
| Portugal diſqualiſies every ſtranger, who e claim 
to the crown by right of blood. 1 ; 

Bux if a nation may exclude, i it may. LEY great- 
er reaſon. be allowed a right to oblige a prince to 
| renounce. , If the people fear that a certain mar- 
riage will be attended with ſuch conſequences, 28 
ſhall rob the nation of its dependence, or diſmem- 
ber ſome of its provinces, it may very juſtly oblige 
the contractors and their deſcendants to renounc 
all right over them; while he who renounces, an 


> 


* See book 5. Chap. 14. book 8. chap. 16, 17, 18, 19, and 20. 
book 9. chap, 4, 5, 6, and 7. and book 10. chap.g and 106. 
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thoſe to whoſe prejudice he renounces, have the 
teſs reaſon to complain, as the ſtate might WO 
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4 11 That the Re 3 of the Police are of « a. fert 


i 400 Kun other civil F. 555 
* . Ng 
H ERE are ha 1 the magiſtrate 
_ puniſhes, there are others whom he reproves. 


The former are ſubject to the power of the law, 


the latter to his authority: thoſe are cut off from 
ſociety; theſe my __ to mo e to the 
rules of fociety. 8 
IN the exerciſe of the Palice, it un che ma- 
ibs who puniſhes, than the law; in the ſentence- 
paſt on crimes, it is rather the law which-puniſh- 
es, than the magiſtrate. | The buſineſs of the Polige 
conſiſts in affairs -which ariſe every moment, and 
are generally of a trifling nature: there is then but 
little need of formalities, © The actions of the Po- 
lice are quick; they are exerciſed over things which 
teturn every day; it would be therefore improper 
for it to inflict ſevere puniſhments. It is conſtant - 
ly employed about minute particulars; great ex- 
amples are therefore not deſigned for its purpoſe. 
It is governed rather by regulations than Jaws 
thoſe who are ſubject to its juriſdiction, are conti · 


nually under the eye of the magiſtrate: it is there- 


fore his ſault if they fall into exceſs. Thus we 
ought not to confound a flagrant violation of the 
laws with aſimple breach ofthe e theſd things | 
are of a different order.. LT 
4 Fon hence it follows, that the laws of. an Ira | 
| | B 6 
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han * republic, where bearing fire · arms is puniſh- 
ed as a capital erime, and here it is not more fa- 
tal to make an ill uſe of them, than to carry them, 
is not agreeable to the nature of things. 

IT follows, moteover, that the applauded action 
of that emperor, who cauſed a baker to be empal- 
ed whom he found guilty of a fraud, was the aQti- 
on of a ſultan, who knew not how. to be juſt, with- 
out gen n on * 


1 
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CHAP. xxv. 


That 3 not follow the meal Diſpoſition f 

the civil Law, in Things, which: onght to be 
fubjeck to particular Rules drawn res their own 
. 2 


* 1 2 * * 1 » 8 
E 954-3 & 


— 


: wi” * 
I. 3 


5 1 12 1904 hy that all civil pr 6k paſſes 
between failors in a ſhip in the courſe of a 
voyage ſhould be null? Francis Pirard F tell. us, 
that in his time it was not obſerved by the Portu- 
gueſe; though it was by the French. Men who 
are together only for a ſhort time; who have no 
wants, fince they are provided for by the ſovereign; 
who have only one object in view, that of their 

voyage; who are no longer in ſociety, but are on- 

Iuy the inhabitants of a ſhip, ought not to contract 
obligations that were never introduced, but . 

rt the burthen of civil ſoeiet . 

15 the ſame ſpirit was the law of the Rdadians, 
Ar at a time when they always followed the 
coaſts; it ordained, that theſe who remained in 2 
veſſel during; a tempeſt, ſhould have ſhip and car- 
go, and dae WhO quitted it ſhould have nothing, 
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of the Original en ad Revolutions is of # the Raves Laws 
My an OR ee 8 1 2122" 

Go | 
S affair derives; its eſtabliſhmerit from the 
moſt diſtant antiquity; and to penetrate. to 
its A allow me to ſearch: among the firſt 


laws of the Romans, for what, I believe, no body 
yet has been ſo happy as to diſcover. - 


Wa how der Mantz us e divided: ae nad 


me, that from Hence were en enn e 
on ſueceſſions. 1323 „„ ͤ 
TEE law of this divifion of 0 ad it ne⸗ 


 eeffary; that the property of one family mould not 
paſs inte another: from hence it followed, that 5 


there were but two orders of heirs eſtabliſhed by 
law +,- the children and all the 'defcendants that 


called ſui heredes, or his natural heirs; and, in their 
default, the neareſt relations o on the * kidey wk 
they called agnati. 

Er followed likewiſe, they the relations on the 


„ Dionyf. Halicar, lb. 3. e. 3 Pluterch, compariſon between N. 


— Eycurgus. 2 ty > "hs 
+ Of # bnteats merkter cul fans hed event | 


Familiam habeto. Fragment of the law of the twelve Tables in 
38 vans, | 14 44 Sat * 
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his ſmall kingdom among his ſubjects; it ſeems to 


lived under the power of the father, whom they ka 
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female ſide, whom they called cognati, ought not 

to ſucceed; they would have conveyed the eſtate 
into another family, which was not allowed. 

| ence alſo it followed, that the children 


ought not to ſucceed to the mother, nor the mo- 


ther to her children; for this might carry the eftate 
of one family into another. Thus we ſee them 
excluded * by the law of the twelve Tables; it cal- 
led none to the ſucceſſion but the agnati, and there 
was no agnation between the ſon and the mother. 

Bur it was indifferent whether the ſuus heres, 
or, in default of ſuch, the neareſt by agnation, 
was male or female; becauſe, as the relations on 
the: mother's fide could not ſucceed, though a wo- 
man who was an heireſs ſhould happen to marry, 
yet the eſtate always returned into the family from 
whence it came. On this account, the law of the 
twelve Tables does not diſtinguiſh, whether the 
perſon + who ſucceeded was male or female. 
Tuts was the reaſon, that though the grandchil- 
dren by the fon ſucceeded to the grandfather; the 
grandchildren by the daughter did not ſucceed ; 
for, to prevent the eſtate from paſſing into another 
family, the agnati were preferred before them. 


Hence, the daughter, and not her 5 e ſue- 
* _ to the father. en 


Tus amongſt the nee — . the. wo- 


men ſucceeded, when this was agreeable to the law 
of the diviſion of lands; and they did not ſucceed, 


when this law might ſuffer by it. 


85 on were the laws of ſucceſſionamong the pri- | 


5 S b. tie. 26. Inſt. te, 5. in pron 
ay. . Tertalliamem, | 
$ Inſt. tit, lib. 34 


— 


1 
„ 
r 
. 
ab , 
CE 
£ 1 
; 
* 
: 
, 
4 


N A 


ens. 1 | 
| mitive Romans; and as theſe had a natural depen- 
aence on the conſtitution, and were derived from 
WE the diviſion of lands, it is eaſy to perceive, chat 
WE they had not a foreign original, and were not of 
the number of thoſe brought into the rer w 
WE the deputies ſent into the cities of Greece. | 


; * Wen Sal. a8 4* #4 " — 5 4 
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D1onys1vs Halicarnaſſeus tells us *, that Ser- 


Lvius Tullus finding the laws of Romulus and Nu- 
ma on the divifion of lands aboliſhed, he reſtored 
WW them, and made new ones, to give the old a great- 

er weight. We eannot therefore doubt, but that 
the laws we have been ſpeaking of, made in eon- 
ſequence of this diviſion; were the Vork uf" nes 

N * Roman legiſlators. S 


' 13 953 5 . 


Fu order of ſucceſſion having wits eſtabliſhed 
ſequence of a political law, no citizen was 
to break in upon it by his private willy 
— is, in the firſt ages of Rome, he Rad not the 
power of making # teſtament. Tet it would have 
been hard to deprive bim, in bis laſt moments; of 
che e ane of kite ISS benieficenr' wow 
tions. | ne ; en 
Tnur therefore ſoaks a meta ef — 
in this reſpect, the laws with the deſires of the in“ 
diridual. He was allowed to diſpoſe bf his ſub- 
ſtance, in an aſſembly of the people; and thus e. 
very teſtament was, dp eee, 
giſlative neten 71% 55 


Tart law of the twelve Tables amd the | 
perſon who made his will, to chuſe which citizen 
he pleaſed for his heir. The teaſdn that induced 
the Roman laws ſo ſtrictly to reſtrain the number 
of thoſe who might ſucceed | ab inteſtato, Was the 
law of the diviſion of lande]; and the reafon rg 
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2 Lib. 4. pag. 276. 
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they extended ſo widely the power of the teſtator, 


was, that as the father might + ſell his children, he 


might with greater reaſon deprive them of his ſub · 
ſtance. Theſe were therefore different effects, 
ſince they flowed from different principles; and. 
ſuch i is, in this ne, the * 1 the en 
laws. qt +: Ti 
Tus ancient- tows gb Athens: did not A a 
citizen to make a will. Solon * allowed it, with. 
an exception to thoſe who had children: and the. 
legiſlators of Rome, filled with the idea of pater- 
nal power, allowed the making a will even to the. 
Prejudice of their children. It muſt be confeſſed, 
that the ancient laws of Athens were more con- 
ſiſtent than thoſe. of Rome. The indefinite per- 
miſſion of making a will, which had been granted 
to the Romans, deſtroyed by little and little the po- 
litical regulation on the diviſions of lands; it was 
the chief thing that introduced the fatal difference 
between riches and poverty: many fhares were u- 
nited in the ſame perſon; ſome citizens had too 
much, and a multitude of others had nothing. 
Thus the people being conſtantly deprived of their 
ſhares, were inceſſantly calling out foma new diſ- 
tribution of lands. They demanded it in an age, 
when the frugality, the parſi mony, and the POVErs: 
ty of the Romans, were their diſtinguiſhing. cha- 
racteriſtie; as well as at a time when their ang 
was become ſtill more ſurpriaing. 
_ - +» TESTAMENTS being properly a law made in che 
aſſembly of the people, thoſe who were in the ar- 
*F Dionyſius Halicarnaſſcus proves, by law of Name; that the 
law which-permitted u father to ſell hie ln e as pen by 


Romylus, and not by the Decemvirs. Lib. a. 
See Plutarch, life of Solon, 
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* were ee deprived of a teſtamentary pow- 

The people therefore gave the ſoldiers 5 4 
Ertrilege + of making before their companions, the 
WE diſpoſitions which“ would haue ” has le before 
F Tas great . of the 2 met burt twice 
2 year; beſides, both. the people and the affairs 
brought before them were increaſed: they there - 


to make their + will before ſome. Roman citizens 
of ripe age, who were to. reprefent the body of the 
people: they took five 9̊ citizens, in whoſe preſence 
the inheritor J purchaſed his family, that is, his 
inheritance of the teſtator; another citizen brought 
a pair of ſcales to weigh the a for the Re- 
mans , as yet, had no money. aon 

JT 0 all appearance theſe een 
kn the five claſſes. of the people; and they ſet 


no value on the fixth,. a8 being compaſee of men 


= who had. no property. 41:39, 245 00 

o Wes ought not to fay, with 8 that theſe . 
., WU fales were merely i imaginary; they became, indeed, 
r imaginary in time, but were not fo originally. 
— Moſt of the laws. which afterwards: regulated wills, 
- 
4 | + This teſlament, called zs prociaffs, was diffrent from that which. 
i they ſtilled milſtary, which was eſtabliſhed only by the conſitations 
ig F of the emperors. Leg, 1. ff. de militari teſtamento. This/was one 
f | of the artifices by which they cajoled the ſoldier. 

| This teſtament was not in writing, and it was without Formal 

| ty. ſine libra & tabulis, as Cicero ſays, lib. 2. de Oratore.. 


+ Inſtitut. lib. 2. tit. r0. ſect. 1. Aulus Gelfius, lib, 15. h. 
They called this form of ceftament fa c . T 1 

. & Vlpian, tit. 10. ſect. 2. „ 5 * L4G 

- 4 Theoph- Inſt, lib. 2. tit. 10. 

+ T. Livy, lib, 4. nondum argentum kalen erat. Tie ny at 
the time of the ſiege of Veil. 


U 


1 fore judged it convenient to allow all the citizens 
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were built on che reality of theſe fales: we find 
ſufficient proof of this in the fragments of Ulpian“. 
The deaf, the dumb, the prodigal, could not make 


a will z the deaf, becauſe he could not hear the 


words of the buyer of the inheritance; the dumb, 


becauſe he could not pronounce the terms of no- 
mination; the prodigal, becauſe he was excluded Wl 
from the management of all affairs, he could not 


ſell his inheritance. 
 Wi1xLs being made in the affembly of the pev- 


\ I onart any farther examples. 


mY were rather the acts of political than of civil a 
laws, a public rather than a private right; from | N 1 


hence it followed, that the father, while his ſon 
was under his authority, could not give vin leave 
to make a will. 

AMONG moſt nations, wills are not ſubject to 
greater formalities than ordinary contracts: becauſe 
both the one and the other are only expreſſions 
of the will of him who makes the contract, and 
both are equally a private right. But, among the | 
Romans where teſtaments were derived from the | 
public law, they were attended with much greater 
formalities *, than other affairs; and this is ſtill 
the caſe in thoſe provinces of France, which are go- 
| Ferned by the Roman lac. 

'TesTAMENTS being, as I have fad, a law of 
the people, they-ou ght to be made with the force 
of a command, and in ſuch terms as are called di- 
"ref and imperative+. Hence a rule was formed, 
that they could neither give nor tranſmit an inhe- 
ritance, without uſing the imperative words: from 
whence it followed, that they might very juſtly in 
Tit. 20. ſect. 13. 


'® Inſtits lib, 2. tit. x0, ſect. 1. 
+ Let Titius be my heir, 


CHAS.” wo aF E R * 87 43 
certain caſes make a ſubſtitution g and ordsigz 
that the inheritance ſhould paſs to another heir; 
but that they could never make a t dueĩary bequeſi q, 
chat is, charge any one in terms of intreaty to re- 


fore an inheritance, or a part of it, to another. 
WHEN the father neither inſtituted his ſon bis 


"EY bY their, nor diſinkerited him, the will was annulled; 
, 4 hut it was valid, though he did not difinherit his 
2g He daughter, nor inſtitute her his heireſs. | The rea- 


con is plain: when he neither inſtituted nor difin- 
KT herited his ſon, he did an injury to his grandfon, 
who might have ſucceeded ab inteflats to his 'fa- 
ther; but in neither inſtituting nor difinlier 


1205 his daughter, he did no injury to his daug 
} children, who could not 'ſiicceed ab inteſtato to 
= their mother , becauſe they were neither Ei 7 
e | redes, nor egla 7 OI 6.7 6 FIQT i 
ns i Tas laws che aneient Romans a the. 
= ceſons being formed with the ſame ſpirit which 
4s dictated the divifion of lands, did not Tafficiently 
2 reſtrain the riches of women; thus a door wits leſt 
11 open to luxury, which is always inſeparable from 
- cis kind of opulence. Between the ſecond and 
* | third Punic war, they began 'to perceive” the evil, 


1 and made the Voconian + law: but as they were 
induced to this by the moſt important eonfiderati- 
N ons; as but few monuments BE reached! us s that 


| $ Vulgar, pupillary, and exemplary. 
| 1 Auguſtus, for particu'ar reaſons, firſt began t to wthorif — 4 


duciary bequeſt, which in the Roman law. was called fide N 
Inſtit. lib, 2. tit. 23. in prœ mio. ; 


fæminæ ſuos heredes non habent. Ulpian, Fragm. tit. 26. ſect. 7 


Cicero's ſecond oration againſt Verres. In the Epitome of T. Ly 
lib, 41. we ſhould read Voconius, inſtead of Volumnius. | 


* Ad liberos matris inteſtate. Lib. 12. - Wal at pertinchat quia- 
+ It was propoſed by Quintus Voconius, tribune of the people. See 
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take notice of this law; and as it has hitherto been 
ſpoken. of in a moſt confuſed. manner, I ſhall endea- 
your to clear it up. _ 

Crcx xo has preſeryed a mamas, which forbids 
St inſtituting a woman an * heirate whether, ſhe 
vis, married or unmarried. in 


Tx Epitome of Livy, nie he freaks of this 
bar, ſays no more: it appears from & Cicero and 


c St. Auguſtin, that the daughter, though an only 


child , was comprekended in the prohibition. . 

Caro the elder {| contributed all in his power, to 
ber this law paſſed... Aulus Gellius cites a frag- 

ment of a ſpeech, which he made on this occa- 
koi. By preventing the ſucceſſion of women, his 
intent was to- take away the ſource of luxury: as 
by undertaking the defence of the Oppian Jaws. he 
intended to put a ſtop to luxury itſel. 

. In the Inſtitutes of · Juſtinian and Fheophi- 
9, mention is made of a chapter of the Voconian 
law, which limits the power of bequeathing. In 
reading theſe authors, every body would imagine, 
that this chapter was made to prevent the inheri- 
tance from being ſo exauſted by legacies, as to ren: 
der it unworthy of the heir's acceptance. But this 
was not the ſpirit of the · Voconian la. We have 


mn ſeem, that 6 thay 25 in, view the propenting; wo- 


— „„ nied- wiriem neve lien fuer 
Coopemmond Ozaticn agtinit Vere: MATH 
F Len tulit, nen. 181 
© $. Second Oration againſt Verres, | 
J Ot che City of God, Lb, 3. 
© Epitome of Livy, lib. 40. | key 
4 Lib, 27. cap. s. STIL n nat 
T Inftic, ib; e ee | 8 
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| ton e lber beg an eſtate · ¶ The article. of this 
| Th which ſet bounds to'the power of bequeath- 
ing, entered into this view: for if people had been 
poſſeſſed of the liberty to bequeath as much as 
they chuſed, the women might have received as 
eder what they could not receive by ſucceſſion. 
Tux Voconian law was made to prevent the wo- 


1 


1 men from growing too wealthy; for this end it 
was neceſſary to deprive them of large inheritan- 


ces, and not of ſuch as were incapable of ſupport- 
ing luxury. The law fixed a certain ſum, to be 
given tothe women whom it deprived of the ſuc- 

ceſſion. Cicero *, from whom we have this ꝓarti- 


informs us +, it was a hundred thouſand ſeſterces. 
Tu Voconian law was made to regulate opus 
lence, not to lay a reſtraint upon poverty; hence 
Cicero q informs us, that it related only to thoſe 
whoſe names were regiſtered in the cenſors 8 44 
Tanis furniſhed a pretenee for eluding the law: 
it is well known that the Romans were vaſtly fond 
| of ſet forms; and we have already taken notice, 
that it was the ſpirit of the republic to follow the. 
letter of the Jaw. ' There were fathers who would 
not give in their names to be enrolled; by the cen- 
| fors, becauſe they would have it in their power 
to leave the ſucceſſion to a daughter: and the præ · 
tors determined, that this was no violation of the 
| Veconian law, ſince it was not wenne to the let 
ter oi n. E is ee 


nw 


- 


Nemo cenſul plus Fadiz dandum, quam poſſet . eam m leg vo- 
De finibus boni & mali, lib. 6. | 
= - Cum lege Voconia mulicribus prokiber:tur, ne qua majorem cen- 
um millibus nummum hæreditatem poſſet adire. Lib. 56. 
Lui cenſas eſſet. Second Oration againſt Verres. e 
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. One Anius Aſellus had appointed his daugh- | 
ter his ſole heir and executrix. He had a right to 
make this diſpoſition, ſays Cicero 4; he was not 
reſtrained by the Voconian law, ſince he was not 
included in the cenſus. Verres, during the time 
of his prætorſhip, bad deprived Anius's daughter 
of the ſueceſſion; and Cicero maintains that Ver- 
res had been bribed, otherwiſe he would not have 
annulled a 8 which all the other prætors 
had confirmed. 

War ſort of citizens then muſt thoſe have 
been, who were not regiſtered in the. cenſus, in 
which all the freemen of Rome were included? i 
According to the: inſtitution of Servius Tullius, 5 
mentioned by Dionyſius of Halicarnaffeus *, every M 
citizen not enrolled in the cenſus became a flave : 
even Cicero himſelf + remarks, that fuck a man for- 
feited his liberty: and the fame thing is affirmed 
by Zonaras. There muſt have been therefore a 
difference between not being in the cenſus accord- 
ing to the ſpirit of the Voconian law, and not be- 
ing in it * to the 1 of Servius Tulkus's 
inſtitutions. 

Tux whoſe names were not regiſtered in the 
five firſt claſſes, in which the inhabitants ranked 

in proportion to their fortunes, were not comprized 
in the cenſus q according to the ſpirit of the Vo- 
conian hw : they who were not enrolled in one of 
- theſe fix claſſes, or who were not ranked by the 

cenſors among ſuch as were called grarii, were not 


2 Cenſus non erat. Second Oratoa againſt Verres. 
Lib. 4» 

+ In oratione pro Czcina. 

6 Theſe five firſt claſſes were ſo conlderble, tatanthors ometines 
_—_— no more than five, 


4 © | 
% Fe 


q 4 id not admit of fiduciary bequeſts. 
4 v ding the Voconian law were the cauſe of their 
being introduced; they inſtituted an heir qualiſied 
'$ by the law, and they begged he would reſign the 
cucceffion to a perſon whom the law had exclud- 
ed: this new method of diſpoſition was productive 
Pf very different effects. 
beritance; and the conduct of Sextus Peduceus + 

on an occaſion of this nature was very ſurprizing. 


TY Boy es nfs 
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included in the cenſus, according to the ſpirit of 


Servius's inſtitutions. Such was the force of na- 
ture, that to elude the Voconian law, fathers ſub- 


1 mitted to the diſgrace of being eonfounded in the 


orth claſs with the proletarii and capite cenfi, or 
eber. to have their names H! in the Cerites 
rabulæ. | 

Vn have elſewhere 8 chat the Noman laws 
The hopes of e- 


Some reſigned the in · 


A. conſiderable ſucceſſion was left him, and no bo- 
dy living knew that he was deſired to reſign it to 
another; when he waited upon the widow of the 


q Weſtator, and made over to her the whole fortune 
8. belonging to her late huſband. 


OTHERs kept poſſeſſian of the W a 


| there the example of P. Sextilius Rufus is likewiſe 


remarkable, having been made uſe of by Cicero + 
in his diſputations againſt the Epicureans. In 
60 my younger days, ſays he, I was defired by Sex- 


| tilius to accompany him to his friends, in order 
to know whether he ought to reſtore the inherit 


e ance of Quintus Fadius Gallus to his daughter 
„ Fadia, There were ſeveral young people pre- 


( ſent, with others of more * and N 


nu ci tabules — erarins feri, 


I Cicero, de finib, boni & mali, lib. 2. 
+ Ibid, 
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* ment; and not one of them was of opinion that 
et he ſhould give more to Fadia, than the lady was 
< intitled to by the Voconian law. In conſequence 
& of this, Sextilius kept poſſeſſion of a fine eſtate, 
© of which he would not have retained a ſingle ſe - 
* ſtercius, had he preferred juſtice to utility. It 
e is poſſible, added he, that you would have reſi ign- 
ed the inheritance: nay, it is poſſible that Epi- 
e curus himſelf would have reſigned it; but you 
«© would not have acted according to your own 
& Principles.” Here I ſhall ſtop a little to reflect. 
I is a misfortune inherent to humanity, that 
legiſlators ſhould be ſometimes obliged to enact laws 
repugnant to the dictates of nature: ſuch was the 
Voconian law. The reaſon is, the Jegiſlature con- 
ſiders the ſociety rather than the citizen, and the 
citizen rather than the man. The law ſacrificed 
both the citizen and the man, and directed its views 
to the proſperity of the republic. Suppoſe a per- 
ſon made a fiduciary bequeſt in favour of his daugh- 
ter; the law paid no regard to the ſentiments of 
nature in the father, nor to the filial piety of the 
daughter; all it had an eye to, was the perſon to 
whom the bequeſt was made in truſt, and who on 
ſuch occaſion found himſelf in a terrible dilemma. 
If he reſtored the eſtate, he was a bad citizen; if 
he kept it, he was a bad man. None but good- 
natured people thought of eluding the law; and 
they could pitch upon none but honeſt men to 
help them to elude it; for a truſt of this nature 
requires atriumph over avarice and inordinate plea- 
ſue, which none but honeſt men are like to ob- 
tain. Perhaps i in this light to look upon them as 
bad citizens, would have favoured too much of ſe- 
verity, It is not impoſſible but the legiſlator car- 


CAAP. 1. 


ancient purity of manners. 


n La wh. 49 

| ried his point in a great meaſure, ſince his law was 
of ſuch-a nature, as obliged none but honeſt men 

to elude it. 

Ar the time when the Voconian Jaw was paſſed, 
the Romans ſtill preſerved: ſome remains of their 


Their conſcience was 


1 E ſometimes engaged in favour of the law; and they 
were made to ſwear they would obſerve it “: fo 
4 that honeſty, i in ſome meaſure, was ſet in oppoſiti- 


ee, 


on againſt itſelf, But latterly, their morals were 
| corrupted to ſuch a degree, that the fiduciary be- 
| queſts muſt have had Jeſs efficacy to clude the Vo- 


conian law, than that very legiſlator had to enforce 


its obſervance. 


number of citizens. 
almoſt deſerted: it was neceſſary to repeople it. 
They made the Papian laws, which omitted nothing 
chat could encourage ſ che citizens to marry, and 

procreate children. One of the principal means 
was to increaſe ©, in favour of thoſe who gave in- 

to the views of the law, the hopes of being heirs, 


"Tayecivil wars were the deſtruction of cit 
Under Auguſtus, Rome was 


and to leſſen the expectations of thoſe who refuſed; 


and as the Voconian law had rendered women in- 
| capable of ſucceeling, the Papian law, in certain 
caſes, diſpenſed with this prohibition. 


WomMeEN &, particularly thoſe who had Kuen, 


vere rendered capable of receiving in virtue of the 
vill of their huſbands; they evenmight, when oy 


* dene faid he had a to obſerve it, 9 de finibus boni 
& mali, lib. 2. 


+ See what has been ald in bock 23. ch. 21. 
x T The. fame difference occurs in ſeveral regulations of the Papian 
1 law. See the Fragments of Ulpian, ſect. 4, 5. and 8. 

+ Sce Fragm. of Ulpian, tit, 15. ſect. 16. | 
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Had children, receive in virtue of the will of ſtran- 


gers. All this was in direct oppoſition to the re- 
 gulations of the Voconian law: and yet it is ſur- 
Prizing that the fpirit of this law was not entirely 
abandened. For inſtance, the Papian law, which 
permitted a man who had one child e, to receive 
an entire inheritance by the will of a ſtranger, 
granted the ſame favaur to the wife only when ſhe 


had three children +. 


I rx muſt be obſerved, that He Papian law did nüt 
render the women who had three children capa- 
ble of ſucceeding, except in virtue of the will of 
ſtrangers; and that with reſpect to [the ſucceſſion 
of relations, it left the ancient laws, and particu-_ 
Jarly $.the Voconian, i in all their foree. But this 
did not long ſubſiſt. 9 
RoME,.corrupted 37 the riches of every nation, 


had changed her manners; the putting a ſtop to 


the luxury of women was no longer minded. Au- 
lus Gellius, who lived under 4 Adrian, tells us, 


| that in his time the Vocoenian law was almoſt abo- 


liſhed; it was buried urider the opulence of the ci- 
ty. Thus we find in the ſentences of Paulus *, 
who lived under Niger, and in the fragments of 
'Ulpian *, who was in the time-of Alczander Se- 
verus, that the ſiſters on the father's ſide might ſuc- 


. and Ne none but the relations of a. more diſ- 


- 


* Parentits babes ; prepier me 1 N keret. 


Juvenal. . 
4 SceLaws. * Theod de bonis ee & Dio, Ib. 3. der 
che Fragm. of Ulpian, tit, laſt, ſect. 6. and tit .29. ſet. 3, þ 
S Frag. W @. 16 ſect. x, Sozomenus, lib. 1. cap. 9. 
J Lib. 20. cap. 1. 
2 Tit. 26. kk, 6, 
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CHAP. I. 1 0 % f . nr II 
tant degree were in the caſe of thoſe prohibited by 
the Voconian la. ; 
Tx ancient laws of Rome began to be thought 
ſevere. The prxtors were no longer moved but 
by reaſons of equity, moderation, and decorum. 
Wx have ſeen, that by the ancient laws of Rome 


mothers. had no ſhare in the inheritance of their 


children. The Voconian law afforded a new rea- 
ſon for their excluſion. - But the emperor Claudius 
gave the mother the ſucceſſion of her children as a 
conſolation for her loſs. The Tertullian ſenatus 
conſultum, made under Adrian #9 gave it them 
when they had three children, if free women; or 
four, if they were freed women. It is obvious, that 
this decree of the ſenate was only an exter ſion of 
the Papian law, which in the ſame cafe hau grant- 
ed to women the inheritances left them by ſtrang- 
ers. At length Juſtinian + favoured them with the 
ſucceſſion independently of the pumber -of their 


children. 


"ras hoe 53 ich bad e Fan 


080 the ſucceſſion of women, ſubverted that Ly 


degrees which had limited the fucceflicn of the te- 
lations on the woman's ſide. Theſe laws were ex- 


tremely conſormable to the ſpicit of a good re- 
public, where they ought to have ſuch an inſu- 


ence, as to prevent this ſex from rendering either 
the poſſeſſion, or the expectation, of wealth, an in- 
ſtrument of luxury. On the other hand, the lux - 


ury of a monarchy rendering, marriage expenſive 


and coſtly, it ought to be there eticouraged, both 


+ That is, the emperor Pius, who changed his name to that of A- 


drian by adoption. 


+ Lib. 3. Cod. 9888 liberorum. ee. 3. e eu. 
C223 
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by the riches which women may beſtow, and by the 
hope of the inheritances it is in weir power to pro- 
cure. Thus when monarchy was eſtabliſhed at 
Rome, the whole ſyſtem of ſucceſſions was chang- 
ed. The preetors. called: the relations of the wo- 

man's fide in default of thoſe of che male ſide: 
though by the ancient laws, the relations of the 
-woman's fide were never called. 'The Orphitian 
ſenatus conſultum called children to the fucceſſion 
of their mother; and the emperors Valentinian 4, 
'Fheodoſfius, and Arcadins, called the grandchil- 
dren by the daughter, to the ſucceſſion of the prand- 
father. In a word, the emperor Juſtinian 4 left 
not the leaft veſtige of the ancient right of ſucceſ- 
lions: he eſtabliſhed three orders of heirs, the deſ- 
cendants, the aſcendants, and the collaterals, with- 
out any. diſtinction between the males and females; 
between the relations on the woman's ſide, and 
thoſe on the male fide; and abrogated all of this 
Kind, which were ſtill in. force: he thought, that 


he followed nature even in deviating from what he = 


called. the embarraſſments of the ancient * 
dence, 


1 9. Cod. 4 fit & legitimis beds. 


Lb. ö & Nov. 118, K 127. 
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by elit the Faule Pty forſaken their: own, 
d country, they made a compilement of the 
alc laws, with the aſſiſtance of : the ſages of theic. 
own nation. Tire tribe of the Ripyarian Franks: 
baving joined itſelf under Clovis to that of the 


Salians,, preſerved its on cuſtoms; and T heodarie. 
T king of Auſtraſia co mmanded them tg. be redu- 
ced into writing. He. alſo collected FRE cuſtoms. 
of thoſe Bavarians and Germans who, were depen-. 
dent on his kingdom. For Germany having been 
- weakened by the migration of ſuch 2 multitude of 
people, the Franks, after conquering all before. 
them, mage a retrograde march, and extended their, 
daminion into the foreſts of theig apceſtors, . Vety 


See the prologue to the Valio law. Mr: Leibnitz fays, in his 
treatiſe of the origin of the Franks, that thb law nas made before+ 
the reizy of Glovis : but is could not he beſore he Franks had quit-- 
ted Germany, for at that time they. 6g ee * . 
ton 

3 Gregory of Pour. | 
Les the prologue to the u ee ad taco he 
Salic law. 3 : | # RS 

$ Ibid. * | Xt 2 . 188 ; * 7 * : 
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likely, the. Thuringian code * was given by the ſame. 
Theodoric, ſince 1 4 Thuringians were likewiſe his 
ſubjects. As the Friſians were conquered by 
Charles Martel and Pepin, their + law cannot be 
prior to. thoſe, princes. Charlemain, the firſt thay 
reduced the Saxons, gave them the law ſtill extant; 
and we need only read theſe two laſt codes, to be 
convinced they came from the hands of conquer- 
ors. As ſoon as the Viſigoths, the Burgundians, 
and the Lombards, had founded their reſpeCtiye. 
kingdoms; they reduced their laws into writing, 
 _nct with an intent of obliging the conquered nati- 
ons to conform to their cuſtoms, but with a * : 
of following them themſelves. By | 
''TweRE is an admirable ſimplicity i in the g i 
and Ripuarian laws, as well as in thoſe of the Ale- 
mans, Bavarians, Thuringians, and Friſians. They 
breatke an otiginal coarfeneſs, and a ſpirit which. 
no change or corruption of manners had weaken- 
ed. They received but very few alterations, be · 
cauſe all thoſe people, except the Franks, remain- 
ed in Germany. Even the Franks themſelves laid 
there the foundation of a great part of, their em- 
pire; ſo that they had none but German laws. The 
ſame cannot be faid of the laws of the Viſigothis, 
of the Lombards and Burgundizns; their charac- 
ter conſiderably altered from tlie great change 
which happened in the character of thoſe people, 
after they had ſettled in their new habitations. 
Tux kingdom of the Burgundians did not laſt 
long enough to admit of great changes in the laws. 
of the conquering nation. Gundebald and Sigiſmond, 
who collected their cuſtoms, were almoſt - the laſt 


Ar 22 
Lex Angliorum Werinorum, hoc eſt Thuringorum. ie £ 
+ They did not Know how to write, „ | 


a 
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85 ceived additions rather than changes. The laws: 
s of Notharit were followed by thoſe of Grimouldur, 
LLuitprandus, Rachis and Aftulphns; but did not: 
© '#F afſumea new form. It was not ſo with the laws 
of the Viſigoths#; their kings new - moulded them, 
5 and had them likewiſe new. moulded by the clergy. 
 F Tux kings indeed of the firſt race ſtruek out- 
R ol + the Salic and NMpuarian laws whatever was 
A abſolutely inconfiſtent with Chriſtianity; but left- 
dhe main part untouched. 'Phis-cannot be ſaid _ 
tte laws of the Vidgoths.. 
3 Tux laws of the Burgundians, and Artery: 
 F thoft of the Viſigaths, admitted of corporaP puniſh-- 
ments: theſe were not*tolerated'$by the Salic and 
. | Ripuarian as; they preſerved theircharafter much? 
better. 


ces were greatly expoſed, endeavoured to concili-- 
ade the affections of the ancient. inhabitants, and to- 
give them the moſt impartial: civil Jaws'® ; but a8 

the kings of the Franks had e rewe, 
er, they had no ſuch J conſiderations. 


ps for that n 
and deze = preferved, as 21417 
Toledo. 
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s We find a few only in Childebert's decree. bl th fro tee 

* See the prologue to the code of the "v5 aL MAGS wept 
nielt. eſpecially the e as $i 38, See alſo Gregory 
of Tours, book 2. chap. 3 3. and the of the Vilizoths, | 
4 See lower down, chap. 3. 
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Tk Burgundians and Vibgoths, whoſe FRTO | 
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the Franks, were of an intractable temper, and 
prone to revolt. Hence we find in their & laws. 
the ſeverities of a conqueror, which are not to be 


met with in e e Sen eee 


barians. 
Ws ſee the ſpirit abc Qi dai ets 


cuniary puniſhments, and: the ſpirit of a NN 
or in thoſe of an affliQtive nature. 
Tux crimes they commit in their own entry 


are. ſubje& to corporal puniſhment; and the ſpirit 
of the German laws.is followed only in the puniſn- 


ment of crimes committed EINER _— of 


their own terrirer. "1 


Tux v are plainly told, er Ae en 
meet wich no mercy, 11 n r. even 
the aſylum of cburches.. edt etlich! 

Tun biſhops had great aucotty x the court of 
ing debated in ont. All the maxims, prin- 


ciples, and views of ihe prefene inquiſition, are . 


owing to the code ef the Viſgoths; and the monk 


have only copied againſt. the Jews, Abo lows fone 


many enacted by biſhops. 
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I other reſpects the laws of Cunblzladd for _ 


Burgundiaris ſeem pretty judicious; and thoſe of 


ſtill more ſo. But the laws of the Viſi 


Egigas, are puerile, ridiculous, and bollihz a | 
attain not their end; they are ftuft with rhetoric, 
and void of ſenſe; frivolous i in the ſubſtance, and ö 
bombaſtic i in the ſtile. e 


eee 


. * 


2 


* 


a EEE e ined te” 
8 7 0 H A P. 5" 
4 That the Laws of the Barbarians wer all perſonal: 
5 i TT is a Akickeigdg chatkter of theſe laws of: 
LI the barbarians, that they were not confined to 
certain diſtriẽt; the Frank was tried by the law: 
„ of the Franks, the Aleman by that of the Ale“ 
* mans, the Burgundian by that of the Burgundians, 
and the Roman by the. Roman law: nay, fo far 
> | were the conquerors in thoſe days from ieducing: 
their laws to an- uniform ſyſtem or body, that they: 
, did not even think of becoming Tegiſſators: to che 
people. they had ſubdued. , 
: TB original of this I fa! in the 8 the 
- Germans. Theſe people. were parted aſunder-by 


"FF maribes, Jakes. and forchs;. and Cixſar ? obſerves, 
they were fond. of ſuch ſeparations... Their dread: 
af the Romans brought about their re-ynion 3. and 
yet each individual among theſe mixt people was 
ſtill to be tried by the eſtabliſhed cuſtoms of his 
an nation. Each tribe apart was free and inde- 
I  pepdent;. and ben they.came to be intermixt, 1 the 
| F independencyſtillcontinued; the country was cem 
mon, the government peculiar; the territory he N 
ſime, and the nations different: The ſpirit of per · 
ſonal laws prevailed” therefore among thoſe prople 
before ever they ſer out from their own homes, and 
they carried, it yith them. into the ö Re. 
vin des 
We find this cuſtom cſtabliſlied. e bor⸗ 
e of . in er- veces: of the: 2 of; 


a> 


. 
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Vu, 
2 


"© De bello Gallice, Ib. 6, 
#/ Lib, 10 formul. 9. 
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the barbarians, but particularly in the law of the 
Ripuarians 5, and in the decrees of the kings of the 
firſt race , from whence the capitularies on that 
ſubject in the ſecond © race were derived. The |: 
children * followed. the law of the father, the wife f 
® that of the huſband, the widow + came back to 
her own original law, and. the. freedman g was un- 
der that of his patron. Beſides, every man could 
make choice of what laws he pleaſed; but the con- 
ſtitution of © Lotharius I. W this choice . 


ee 
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one Difference between the Salic Ge: * hoſt 
BR: 4 the Vi Pa igoths and igri pope 7 


LFIS | 


27 kad been already obletyea; that the laws of the 
Butgundians and Viſigoths were impartial; but : 
# was otherwiſe with reſpect to the Salic law, for 
it eſtabliſhed between the Franks and Romans the 
moſt mortifying diſtinctions. When a Frank, a 
' Barbarian, or one living, under the Salic law, hap- 
pened to be kitled, 4 compoſition of 200 ſols was 
to N Tn _ 100 net 1 
See. 1 {$6 10.23% | | 
1 2 aha the wr ae in the eliion of the Cpite- 
laries of Baluſaus, vol. 1. art. 4. i. in fine. 
I Spital. addedto the In of the Lombards, Bib. 2. tit, 25. caps 
71. lb. 2. tit; 41. Cap. 7. and ti. 50. tap. 'r and a, FEEDS. 1 


- Ibid. 2 | . 25 87 
4 Ibid, Rb. 6, tit. 7. n Ant 


= Rp 0329 „ ich e 
S8 mi. lib. a. l. 35 cap. 2. | ; 
1 J In the law of the Lombards, lib, 2 tit. 57. 
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| killing of a 8 proprietor +, nd no more than 


the murder of one of the king's vaſſals, if a Frank 


tion. By the ſame law 5, if a Roman put a Frank. 
but if a Frank had thus uſed à Roman, he paid 


titled to the compoſition of 624 ſols, and a Roman 


on that they were the beſt friends of the Romans. 


of the Alemans, chap. 95. 


. 
* 


45 for a Roman tributary. The compoſition for- 


$, was 600 ſols; if a Roman, though: the king's- 


gueſt e, only 300 J. The Salic law; made there- I j 


fore a cruel diſtinction between the Krank and mo”: 
man lord, and the Frank and Roman commoner... 
 FaRTHER, if a number of people were got to- 
gether to aſſault a Frank in his houſe #, and: he 
happened to be killed, the Salic law dane A 
compoſition of 600 ſols; but if a Roman or 4 
freedman + was aſſaulted, only Half that compoſi · 


— 
FA 


in irons, he was liable to a compolition of 30 ſols ;; - 
only 15. A Frank, ſtript by a Roman, was in- 


ſtript by a Frank, received only 30. Such une 
qual treatment muſt ane. bave nn n 
to a Roman. þ 
AnD yet a famous er * forms a iter of the- 
eftabliſhment of the: Franks :in Gaul, on a ſuppoſiti- 


The: STOR "wk the beſt friends IE the Romans, 


e EC ik "NY Salle ae; ur. 446- 
ſet, 13. . 8 
5 Qui in truſte dominica 27. Thid. tit. 43, ſect. 4. 2 
Si. Romanus homo-conviva regis fuerit. Ibid. ſect. 6 1 0 =_ 
T The principal Rowans followed the court, as may be ſeen by · tho = 
lives of ſeveral biſhops, who were there educated; there were ny: | 
ay III r 
Salle law, tit. 4. ee obo I 
+ Lidus, whoſe condition” was ei that 4 en- — 
Den. 35, e en. ene 4 
The Abbe du Bos. . Fl 1 | 
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they who did, and they who ſuffered $ from, the 
Romans ſuch an infinite deal of miſchief! The 
Franks, the friends of the Romans, they who, after 
ſubduing them by their arms, oppreſſed them in 
cold blood by their laws] They were exactly the 1 
friends of the Romans, as the Tartars who ſubdued 1 
China, where the friends of the Chineſe. 1 
Ir ſome Catholic biſhops thought fit to mabouſe 1 
8 deſtroying the Arian kings, does it 
follow, that they had a deſire of living under thoſe 
88 people? And can we from hence con- 
clude, that the Franks had any particular regard 
for the Romans? I ſhould draw quite different 
conſequences; the leſs the Franks had to fear 
from the mos; the leſs indulgence uy * 
ed them. 

Tu Abbe do Bos has conſulted but indiffer- 
ent authorities for his hiſtory, fuch as poets and o- 
rators: works of parade and oftentation are Oy 

| ns. foundations for Rates Oe 


CHAP. IV. 


= Ih bot manner the Reman Law cons to derh.5e 
= the Country ſubje& to the Franks, and preſerv- 
| 8 in that fulgett ts the Cats and Amen. 


HAT has TIP 844 above, will throw a 

ſome light upon other things, which have 
hitherto been involved in great obſcurit 7. 1 

x Tux country at preſent called France, was, un» 4 
der the fiſt ce, rg byt the Roman law, or = 


eee 
lib. 2. | 


* 


* Pp; 7 8 : 
. Lb © 2 pre eee 1 
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the Theodoſian code, and by the different laws of 


* the Barbarians *, who ſettled in thoſe parts. +61 


Ix the country ſubject to the Franks, the Zalie 
law was eſtabliſhed for the Franks, ana the f Tes. 
doſian code for | the Romane. 1n"that\ſubjeR to 


the Viſigoths, a compilement of the Theodoſtan 


code, made by order of Alaric *, regulated diſ- 
putes among the Romans; and the national cuſ- 
toms whick Eurie v caufed to be reduced into writ- 


ing, determined thoſe among the 'Viſigoths. But 


how comes it, ſome will ſay, that the Salic laws. 
gained almeſt a-genera? authority in the country of 
the Franks, and the Roman law gradually. decay-- 
ed; whilſt in the juriſdiction of the Viſigoths the 
Roman ese peer ann _— 2 4 
neval ſway 

Mr anſwer's, hat the Ross e Su 
diſuſed among the Franks, becauſe of the great ad- 
vantages accruing from being a Frank, a Barbari“ 
an +, or a perſon living under the Salie law; eve- 
ry one, in that cafe, readily quitted the Roman, to 
live under the Salie aw. "The { dergy alone re- 
tained it, as a change would be of no advantage to 
them. The difference of conditions and ranks; 
conſiſted only in the largeneſs of che cor 


— and Barguadans, "; 6 


+ It was finiſhed in 438. 8 


The 2oth:year of the reign of this prince, ond publifies bye 
Warmn CIR GOING WOLEEEE 

+ The year god of che Spaniſh-era, ———ů— 

* eee e eee, yt selle 
Ae e u | 86 

$ According to the Ravi low vindey with rhe cheek Bunk) od * 
aid in the law of the Ripuarians, tit. 58. ſect. 1. Sce I ewiſe the 
numberlefs authorities on this PEE RTCIRI ON” 
word Lex Romana, 


* 


* 
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= as I fall ſhew in another place. Now * particu» 
„ lar laws allowed the clergy as favourable compoſi- 
| tions as thoſe of the Franks; for which reaſon 
they retained. the Roman law. This law brought 
no hardſhips, upon them; and in other reſpects it 
was propereſt for en it was the work of Chri- 
; ſtian emperors. _ 
- Om the other hand, i in the patrimony ie Vir 
3 as the Viſigoth law » gave no eivil advan- 
tages to the Viſigoths over the Romans, the latter 
had no reaſon to diſcontinue, living under, their 
own law, in order: to embrace another. They re- 
tained therefore their own laws, without adopting; : 
thoſe of the Viſigoths. 
TuIs is till farther confirmed; in: apengoetion- mm ve 
we proceed in our enquiry. The law of -Gundee 
bald was very impartial, not favouring the Burgun- 
dians more than tha Romans. It appears by the 
preamble to that law, that it. was made for the Bur- 
gundians, and to regulate the diſputes which might 
ariſe between them and the Romans; and in the 
latter caſe, the judges were equallydivided of a ſide. 
This, was neceſſary. for particular reaſons drawn 
from the political regulation of thoſe times b. The 
Roman law. was continued i in Durguady, i in order 


gee the Capitularies added to the Sale law in Lindembrock, ad the 
end of that law. and the different codes of the laws of the Barbari- 
ans, concerning the privileges of-eccleſiaſtics in this reſpeR, See Me- 
wiſe the letter of Charlemaio to his ſon Pepin king of Italy, in the 
year-807, in the edition of Baluzins, tom. 1. pag. 46. where it is 
Lid, that an eccleſiaſtic ſhould receive a triple compoſition ; and the 
„ eee lib. 5. art. ener * 
B-luzivs,. | | 1 
e e | . 

* Of this I ſhall ſpeak in . . cap. 6, 7, & 
a 3 


0 


— 


to regulate the diſputes of the Romans among tem- 


ſelves. The latter had mo inducement to quit their 
oven law, as in the country of the Franks; ani the 


rather; as the Salic law was not eſtabliſhed in Bur- 
gundy, as- appears by the celebrated letter e 
Agobard wrote. to Lewis the Piou. 
AGoOBARD f defired that prince to eſtabliſh Mo 7 
Salic law in Burgundy; conſequently. it had not 
been eſtabliſned there at that time. Thus the Ro- 
man law did, and ſtill does ſubſiſt in ſo many prov 
vinces,. which formerly depended on this kingdom. 
PRE Roman and Gothic laws continued alſo in 


_ the- country of the eſtabliſhment. df the Gothsz 
where the Salic law was never received. When 


Pepin and Charles. Martel expelled: the Saracens; 


the towns and provinces, which ſubmitted to theſo 


princes, 4, petitioned for the continuance: of their 
own laws, and obtained it: this, notwithſtanding 
the ufages of thoſe times, when all laws were per- 
ſonal, ſoon made the Roman law to be conſidered 


as a real and territorial law in: thoſe countries. 


Tunis appears by the edict of Charles the Bald 


5 given at Piſtes in the year 8 64, wich g diſtin- 
guiſhes the countries where: cauſes, were decide by 
the Roman lar from where it was n ids 


TCA It 73 other r 22 nivw ils 185 


1 Agob, opera, 10 
| + See Gervais de dd endl ad nd tom 3. j page 


; 366. Fatt paftione cum Francis, quad illic Gothi patriis legibus, mori- 
bus paternis vivant. Et ſic Narhinenſti provinicia Pippin fubjicitur. 
And a chronicle of the year 169. produced by Catel, hiſt, of Langue- 


doc. And the uncertain author of the life of Lewis the Pious, uyon 
the demand made by the people of Septimania, at the aſſembly in ca | 
niſiaco, in Ducheſhe's collection, tom. a. pag» 316. | | 

+ tilla — — teriniangne, 


r & illa terra in qua, &0, Art. 16. See 


allo Art. 20. 
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Tux edict of Piſtes ſhews two things; one, chat 
there were countries where cauſes were decided by 
the Roman law, and others where they were not; 
and the other, that thoſe countries where the Ro- 
man law obtained, were exactly * the ſame where 

it is till followed at this very day, as appears by 
the fame editt :. thus. the diſtinction of the pro- 
vinces of France ander cufiom, and thoſe under 
written law, was * the . e 
dict of Piſte. 

I nave obſerved, chat in hn beginning of ho 
Ma wer all laws were perſonal : and thus when, 
the edict of Fiſtes. diſtinguiſhes the countries: of: 
the Roman law from thoſe which were otherwiſe;., 
the meaning is, that in countries which were not 
of the Roman law, ſuch a multitude of people had 
choſen to live under ſome or other of the laws of: 

the Barbarians, that: there were hardly: any-who > 
would be ſubje& to the Roman law; and that in 


who would chooſe to. live under the e 
— Barbarians, | 

ILM not ignorant, that endl n ee 

will be reckoned new; but if the things which I 

aſſert be true, certainly they arecvery ancient. Af 

ter all, what great matter is it, whether they come 

om me, from the Yale eſuus' 1, or from the Bignons?- 
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the countries of the Roman law there were few. 


* N af nenn 
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| Continuation of th fame TY 4 > 


HE law of Gundebald/fubliſted ds time 
among the Burgundians, in conjunction with 


the Roman law: it was ſtill in uſe unden Lewis 


the Pious, as Agobard's letter plainly evinces. 


In like manner, though the edict of Piſtes calls 
the country occupied: by the Viſigoths the country 


of the Roman law, yet the law of the Viſigethe 
was always in force there; as appears by the nod 
of Troyes, held under Lewis eh Stavimerer,, im he 


2 1 that i is, ens rd e W 300 


I — Setter del Duogwiniins. 


laws fell into difuſe even in their own counnryy 
which was owinp to thoſe general caufes that ers · 
ry Where e wee Gees the: Ba 
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meſne of the Lonbards.. 
I # N of 8 E 7 


Ta E. facts all coincide with mx princigles.. 


The law of the Lombards was impartial, and: 
the Romana were under no temptation: to ſorſake 
their own for it. The motive which prevai 
with the Romans under the Franks to make choice 
of the Salic law, did not take place in Italy; hence 
the Roman law maintained itfelf there, tog 5 
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Ir even fell out, that the latter gave way to the 
Roman inſtitutes, and ceaſed to be the law of the 
x nation;, and though. it continued to be that 
of the principal nobility; yet the greateſt part of 
the cities formed themſelves into republics, and 
the trobility mouildered away of themſelyes, or were! 
deſtroyed v. The citizens of the new republics 
had no inclination to adopt a law, which-eſtabliſh- 
ed the ouſtom of judiciary combats, and whoſe in- 
ſtitutions retained much of. the cuſtoms and uſages 
of chivalry. As the clergy of thoſe days, a clergy 
even then ſo: powerful in Italy, lived almoſt all un 
der the Roman law, the number of thaſe, who fol- 
lowed the inſtitutions of the mene wuſl * 
. daily. decreaſed... i e ; 8278 5 
BEkSsIů¶ůUEs, the ation 45 * Lombusds had 
not that extent, that majeſty of the Roman law, by 


which Italy was reminded of her univerſal domi- 


ion. The inſtitutions of the Lombards and the 


Roman law could be then of no other uſe than to 


furniſh out ſtatutes for thoſe cities that were erect - 
ed into republics. Now which could better furniſh 
them, the inſtitutions of the Lombards that deter-- 


| mined on ſome particular caſes, or the Roman 1 


which ER als: | 2 fs 0 


c H 4 7. vn. | 
Ven the Roman Law came to be Min Shan. 1 


ry THIN 68. Lene WIDER in Spain. The 


law of the Viſigoths prevailed, and the Ro- 
man law was loſt.  Chaindaſuinthus and Receſſu- 


AAA 
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int bus + Ee the Roman laws, and even for- 
bad citing them in: theit*courts of judicature. Ne- 
coſſuinthus: was alſo author: * of the .law which took 
off the prohibition of marriages between the Goths 
and Romans. It is obvious that theſe two laws 
had the ſame ſpirit: this king wanted to remove 
the principal cauſes of ſeparation, which ſubſiſted 
between the Goths and the Romans. Now it was 
thought, that nothing made a wider. ſeparation than 
the prohibition of mtermarriages, om the eng 
of living under different inſtitutions 
Buy though the kings of the Viſigoths hed chu. 
ſeribed the Roman law, it ſtill ſubſiſted in the de- 
meſnes they poſſeſſed in South Gaul. Theſe cou 
tries being diſtant from the center of the monar- 
chy, lived in a ſtate of great independence. We 
ſee from the hiſtory of Yamba, who aſcended the 
throne in 67 2, that the natives of the country were 
become the prevailing party $. Hence the Roz 
man law had greater Aaken, and che Got c 
leſs. '-The Spaniſh laws neither ſuited'their 1 man- 
ners, nor their actual ſituation; tile people might | 
likewiſe be obſtinately attached to the Roman law, 
becauſe they had annexec᷑ to it the idea of liberty. 
Beſides; the laws of Chaindafuinthus, and of Re:. 
ceſſuinthus, contained moſt ſevere regulations a. 
ain the Jews; but. theſe Jews had C Fee. deal 


43 3 


4 We will chains ati ether by ſore or by he Ro- 
man laws. Law of the Viſigoths, lib. 2. tit. 1. ſe, 'g und 16. 

Ut. im Gotho-Romanam, quam -Romaud-Gtham matrimonio Fr Noe 
ſeciari. Law of the Viſigoths, lib. 3. tit. 2. cap. 2 

$ The revolt of theſe provinces was a general defection, as appears 
by the ſentence is the ſequel of the hiſtory, Paulus and his adhe- 
rents were Romans: they were even favoured by the biſhops. 
Vamba durſt not put to death the rebels whom he had quelled The: 
G 
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of power in South Gaul. The author of the hi- 
ſtory of king Vamba calls theſe provinces the bro · 
thel of the Te ews. When the Saracens-invaded theſe 
provinces, it was by invitation; and who could: 
have invited them but the Jews or the Romans? 
The Goths were the firſt that were oppreſſed; be- 
cauſe they were the ruling nation. We ſee in Pro- 
eopius +; that during their calamities they with» 


drew out. of Narbonne Gaul into Spain. Under 


this misfortune, without. doubt, they took refuge 
in thoſe provinces of Spain, which ſtill held out; 
and the number of thoſe, who in South Gaul lived: 
| „ 4g IR OETx e 
E 4 F 


| 4 fell bes- 


10 got that, wretched 3 — 
Leuita attempt to transform this Viſigoth 
bliſhment, which prohibited the uſe of the Ro · 
man Jaw, into a capitulary *, aſcribed: ſince to 
Charlemain? He made of this partigular inſtituti- 
on a general one, as if he intended to cRerminate 

che Rowan law eee the world. | 


"» Gothi, an clad Sper fherint, ex Gallo cum 3 Merthae 6 a. 
£1eſþ. in Hiſpayjem ad Teudim jam en e ee Þe 
Bello Gothogur, Nb. 1. cap, 1 3. 
* Capitalarics, ib, 64 ap» e tha ru cn aus *. 
axis, reg FR 
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In what manner the Codes of the Barbarian 8 
| * nd the Capitularies came tobe left. 


4 — 


7 "HE Salic, the 11 3 and 
a Viſigoth laws, came by degrees to be diſuſed 
: among the French in the following manner: 
As fiefs were become hereditary, and arriere · 
'F fiebs extended, many uſages were introduced, to 
. Z -which theſe laws were no longer applicable, Their 
ſiſpirit indeed was continued, which was to regulate 
moſt diſputes by fines. But as the value of mo- 
ney was, undoubtedly, ſubject to change, the fines 
were alſo changed; and we ſee ſeveral charters , 
where the lords fixed the ſines, that were payable 
in their petty courts. Thus the ſpirit of the law 
was followed, without adhering to the law itfelf. 
BE$1DEs, as France was divided into a number 
of petty lordſhips, which acknowledged rather a 
feudal than a political dependence, it was very 
difficult for only one law to be authoriſed. And 
indeed, it would be impoſlible to ſee it obſerved. 
The cuſtom no longer prevailed of ſending extra- 
ordinary * officers into the provinces, to inſpect in- 
to the adminiſtration of juſtice, and political affairs; 
it appears, even by the charters, that when new 
fiefs were eſtabliſhed, our kings diveſted themſelves 
of the right of ſending thoſe officers. Thus, when 
- almoſt every thing was become a hief, theſe officers 
could not be employed; there was no longer a com- 
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+M.,dela Thaumaſſicre has edloded many of them, See; for 
2 Ali Domini, 
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mon law, becauſe no one _ enforce the obſer- 
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vance of it. 
Ts Salic, 1 and Viſigoth 1 were 
therefore very much neglected at the end of the e- 
cond race; and at the beginning of the third, they 
were ſcarce ever mentioned. 
UNDER the firſt and ſecond race, the nation was 
een aſſembled; that i is, the lords and biſhops; 
the commons were not yet thought on. In theſe 
aſſemblies, attempts were made to regulate the cler- 
gya body which formed itſeff, if I may fo ſpeak, 
under the conquerors, and eſtabliſhed its privileges. 
The laws made in theſe aſſemblies, are what we 
| call the eapftularies. Hence four things enſued; 
| the feudal laws were eſtabliſhed, and a great part 
of the church revenues was adiilftcred by thoſe L 
taws; the dergy effe@ed a wider ſeparation, and ( | 
3 neglected + thoſe deefees of reformation, where | 
z they themſelves were not the only reformers; a col- 
lection ® was made of the canons of councils and 
of the deeretals of popes; and theſe the clergy re- 
ceived, as coming from a purer ſourte. Ever ſince 
1 evra of the grand fiefs, our kings, as has 
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54 Let not che biſhops, ſ ys Charles the Bald, 4a the capital ry of 
Ras, art. 8. under pretence of the authority of making canons, op- 
poſe this conſti: ation, or neglect the obſervance of it, Ii ſeems he 

already foreſaw the fall thereof. 
4 In the collection of canons, a vaſt number of the decretals of 

| popes were inſerted; there were very few in the ancient collection. 

L Dionyſus Exiguus put a great many into his: hu: that of Iſidorus A er- 
cator was ſtuffed with genuine and {, purious decretals. The old col- 
4 lection obtained in France till Chartemelts, This prince received from 
* the hands of ope Adrian I. the collection of Dion yſius Exiguus, and 
W. cauſed it to b: accepted. The collection of Iidorus Mercator appear- 
I ed ia Frange about the rcign of Charlemain: people grew paſſionately 
fend of it: to this uccee.ed what we now call the courſe of canon - 
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been already obſerved, had no longer any deputies 
in the provinces to enforce. the obſervance of their 
jaws; and hence it is, that-under the third 3 05 
ind ao more mention made of eapitularies. 
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EVER A L. 1 added to Lo EE 
of the Lombards, as well as to the. Salio and 
e laws. The reaſon of this has been a mat - 
ter of enquiry: hut it / muſti be ſought for in the 
thing itſelf. There was; ſeveral kinds of capitula- 
ries. Some had relation to political government, 
others to œconomical, moſt of them. to eccleſa- 
ſtical polity, and ſome few. to civil government. 
Thoſe of the laſt ſpecies were added to the civil 
law, that is, to the perſonal .laws of each nation; 
for which reaſon. it is ſaid in the capitularies, that 
there is nothing ſtipulated therein contrary to the 
Roman law. In effect, thoſe capitularies regard- 


ing ceconomical, eccleſiaſtical, or political govern- 


ment, had: no relation to that law and thoſe. con - 
cerning civil government had reference only to the 
laws of the barbarous people, which were explain - 
ed, amended, enlarged, or abridged. But the ad- 
ding of theſe capitularies to the perſonal laws, oc- 
caſioned, I ſuppoſe, the neglect of the very wy 
of the capitularies themſelves: in times of i 
rance, the with e of a et oſten _- the | 
29 of. the work itſelf. UI Elbe j 
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onA. XI. 


A Cauſes of tHe Difuſe of the Codes of. Barter: 
an Laws, as well as of Te Rus Law, and of 
re e . 


-AEN the'German nations is conduered the 
| Roman empire, they learnt the uſe of 
ritingz and, in imitation of the Romans, they 
wrote down their dn uſages 4, and digeſted them 
into codes. The unhappy reigns which followed 
chat of 'Gharlemainz the invuſins of the Normans, 
and che civil wars, plunged the victorious nations 
again into the darkneſs out of which they had e- 
merged: ſo chat reading and writing were quite 
neglected. Hence it is, that in France and Ger- 


many, the written laws of the Barbarians, as well 


us the Roman law, and the capitularies, fell into 
oblivion. The uſe of writing was better preſerv- 
ed in Italy, where reigned the popes and the Greek 
emperors, and where there were flouriſhing cities, 
which enjoyed almoſt the only commerce in thoſe 
days. It was owing'to this neighbourhood of Ita- 
ly, that the Reman law was better preſerved in the 
provinces of Gaul, formerly ſubje& to the Goths 
and Burgundians; and ſo much the more, as this 
la was there a territorial inſtitution, and a kind 
of privilege. It is probable, that the diſuſe of the 
* _ laws'in bg A- from the want tor | 


* 1 


+ This 6 ſer don i in hows to theſe codes: we 
even find in the laws of the Saxons and Friſians different regulations, 
according to the different diſtrits. To cheſe uſages were added ſome 
particular regulations, ſuitable to the exigency of nnn. ſuch 
were the ſevere laws againſt the Saxons, 3 
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| CHAP: XII. 


Contina- 


| Thus, as in the eſtabliſhment of the monarchy, 
they had paſſed from German cuſtums to written 
| laws; ſome ages after, they came RI on writ- | 
den laws to unwritten EEG 1 
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CHAP. XII. 


of local Cuſtoms. e of the Laws of. barba- 
1 rOus Nations, as well as of the Roman Law. 


TT appears by ſeveral 1 that there 
KY were local cuſtams, ſo early as the firſt and ſe · 
cond race. We find mention made of the cuſfem 
of 1 the place” „ of the ancient uſage +, of the cuſtom 
, of the laws J, and of the cy/foms. Some au- 
thank have thought, that what went by the name 
of cuſtoms were the laws of the barbarous nations, 
and what had the appellation of law were the Ro- 
man inſtitutes. This cannot poſſibly be. King 
Pepin - ordained, that wherever there ſhould hap- 
pen to be no law, cuſtom ſhould be complied with; 
but that it ſhould never be preferred to the law. 
Now, to pretend that the Roman law was prefer- 
red to the codes of the laws of the Barbarians, is 
ſubverting all monuments of antiquity, and parti. 
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„ all fea of this derhere. 
»- Preface to Marcalfus's vita. e 
terre tit. 38. ſect. 3. 
la of the Lombards, book a. tit. 41. ett. 6. 
q Life of st. Leger. 
. Law of the Lombards, bock 2. tit 
Vor. II. D 
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177 | 
writing; and by the loſs of ſo many laws, cuſtoms | 
| were every where eſtabliſhed. 

| PerSONAL laws fell to the ground. 
| fitions, and what they call Freda , were regulat- 
ed more by cuſtom than by the text of theſe laws. 
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cularly thoſe codes of Barbarian en which con. 
ſtantly affirm the contrary. = 
So far were the laws of the bien ne 
from being thoſe cuſtoms, that it was theſe very 
laws, as perſonal inſtitutes, which introdueed them. 
The Salic law, for example, was a perſonal . law; 
but generally, or almoſt generally, in places inha- 
bited by the Salian Franks, this Salic law, how 
perſonal ſoever, became, in reſpect to thoſe Salian 
Franks, a territorial inſtitution, and was perſonal 
only with reſpect to thoſe Franks who lived elſe- 
where. Now, if ſeveral Burgundians, Alemans, 
or even Romans, ſhould happen to have frequent 
diſputes, in a place where the Salic law was terri - 
torial, they muſt have been determined by the laws 
| -of:thoſe people; and a great number of deciſions 
-agreeable to ſome of thoſe laws muſt have intro- 
duced new cuſtoms into the country. This ex- 
plains the conſtitution of Pepin. It was natural 
that thoſe cuftoms ſhould affect even the Franks, 
Sho lived on the ſpot, i in caſes not decided by the 
Salic law; but it is not natural that they ſhould 
Prevail over the Salic hw itſelf, 
Tuvus there were in, each place an eſtabliſhed 
law, and received cuſtoms which ſerved as a fup- 
Plement to that law when they, did not contra- 


n 


Tur t & even en to fupply a law that 
was no way territorial: : and to continue the fame 
example, if a Burgundian was judged by the law 
of his dn nation, in a place where, the Salic law 
was territorial, and the caſe happened not to be 
explicitly mentioned in the very text of this law, 
here is not the leaſt doubt * 8 would 
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have been paſſed Wen him according” olle cuſtom 


of the place. 4 ofv9 

Ix the reign of king Pepin, the cu then e- 
ſtabliſned had not the ſame force as the laws; but 
it was not long before the las gave way to the cu- 
ſtoms. And as new regulations are commonly re- 
medies that imply a preſent evil, it may well bei- 
magined, that ſo early as Pepin's time, they began 
to prefer the cuſtoms to the eſtabliſhed. la vs. 

Wnar has been ſaid, ſuſciently explains the 
manner in which the, Roman law began. ſo. very 
early. to become territorial, as may be ſeen in the 
edict of Piſtes; and how the Gothic law continu- 
ed ſtill in force, as appears by the ſynod of Troyes 
+ above · mentioned. The Roman was become the 
general perſonal law, and the Gothic the particu- 
lar perſonal law; of courſe the Roman jaw was 
territorial. But how came it, ſome will aſk, that 


the perſonal laws of the Barbarians fell every where 


into diſuſe, Ra the Roman law was. continued. 
as a territorial inſtitution in the Viſigeth and Bur- 
gundian provinces? I anſwer, that even the Ro- 
man law had very near the ſame fate as the other 
perſonal inſtitutions: otherwiſe we ſhould ſtill have 
the Theodoſian code in thoſe provinces where the. 


| Roman law was' territorial, whereas | we have the: 


inſlitutes of Juſtinian. Thoſe provinces retained 


hardly any thing more than the name of the coun- 
| try under the Roman or written law; than the na | 


tural affeftion which. people have for their own in- 
ſtitutions, eſpecially when they conſider them as 


privileges; and a few regulations of the Roman law 


which were not 8225 ITS This was howe - 
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ver ſufficient to produce ſuch an- effect, that whe: 


i Mi Juſtinian' O compilement appeared, it was received 

| in the provinces of the Gothic and Burgundian ba ; 
| meſne as a written law, whereas it was admitted 
| 2 as written fenen the ene ee of | 
| 
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| Pe between the Salic Law or that 7 the 3 82. 
lian Franks, and that of the Ri ipuarian Ne? 
rr other barbarous Nations.” gigs 
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HE Salic law did not be of the 2 of 
negative proofs; that is, if a perſon brought 
- a demand or charge againſt another, he was obliged 
by the'Salic law to- prove it, and it was not ſuffici- 

ent for the accuſed to deny it; which i is agreeable | 
to the laws of almoſt every nation. . 
THE law of the Ripuarian Franks bad quite a 
different ſpirit ; it was contented with negative 
. proofs, and the perſon againſt whom a demand or 
- accuſation was brought, might clear himſelf, in 
moſt caſes, by ſwearing, in conjunction with a cer- 
tain number of witneſſes, that he had not com- 
mitted the crime laid to his charge. The num 
ber + of witneſſes who were obliged to ſwear aug- 
mented in proportion to the importance of the af- 
fair; ſometimes" it amounted to { feventy-two 
'The laws of the Alemans, Bavarians, Thyringi- 
ans, Frifians, Sc Saxons, Lombards, and Burgundians, ; 


rr 


+ This relates to en that the Gerroans bad d genre | 
and particular: cuſtoms. | | 

+ Law of the Ripuarians, tie, 6, 18. and others. 
S Ibid, tit. 21, 12, and 17. 
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[ed e formed on dhe fame plan as thoſe of the Ri. 
le. puarians. od 
ted WM TIT oBsERVED, ths the Salic 3. aig not allow 
$4 of negative proofs. There was * one caſe, howe- 
s ver, in which they were allowed; but even then 
they were not admitted alone, and without the 
concurrence of poſitive proofs. The plaintiff « 
= | cauſed witneſſes to be heard, in order to ground 
9a. his accuſation; the defendant likewiſe produced 
ks, WW witneſſes of his fide; and the judge was to come 
I at the truth, by comparing thoſe teſtimonies |. This 
* practice was vaſtly different from that of the'Ri- 
of puärian, and other barbarous laws, where it was 
aht cuſtomary for the party accuſed to cleat himſelf, 
ed by ſwearing he was not guilty, and by making his 
ci- relations likewiſe ſwear that he had told the "9: og 
ble "Theſe: laws could be ſuitable only to a people re- 


8655 markable for their natural fimplicity and candour; 
>a ve ſiall ſee preſently that the legiſlators were o- 


ve :bliged' to take | eos ebe to e their * 
or OS 2 964 Of zent : 
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3 HE Salie law did not admit of the trial „ 
* 1 though it had __ rande ants fe 
. N n was when an accuſation was krougbt 1 an n Antruftio, that 
18, 1 is, the king's vaſſal, who was ſuppoſed to be poſſeſſed of a \ greater de de- 
| % Eres of liberty. See tit. 76. of the Pattus legs Salice, we 

tal Tes the 76th tit, of the Patt legis P 


1 According to the practice at reſent followed in England, | 3 
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laws of theRipuarians e, and of almoſt all the bar- 
barous nations. To me it ſeems, that the law of 
combat was a natural conſequence, and a remedy 
of the law which eftablifhednegative proofs. When 
an action was brought, and it appeared that the de- 
fendant was going to elude it by an oath, What o- 
ther remedy was left to,a military man *, who ſaw 
himſelf upon the point of being confounded, than 
to demand fatisfaction for the injury done to him; 
and even for the attempt ofperjury? The Salic law, 
- which did not allow the cuſtom of negative proof, 
neither admitted nor had any need of the trial by 
combat: but the laws of the Ripuaxians g and of 
the other bar barous nations +, who had adopted the 
practice of negative proofs, were e ee * 
bliſh the trial by combat. * f 11 ; 
Won vx will take the woes e 
two famous regulations Jof Gundebald | king of 
Burgundy, concerning this ſubject, will find they 

_ are derived from the very nature of the thing. It 
was neceſſary, according to the ren We the 


STit. 32. tit. 57. ſect. a. tit. b5. fe 4 

z See the following note. N 

This ſpirit appears in the law of the Ripuarians, tit. 65. bed. 4* 
and tit. 67. ſect · g. and in the Capitulaty of Lewis the Pious, added 
to the law of the n whe the 180 8b an. 42 „ oY: 
+ See that la. 1 

I The law of the gase leut mu — 
gians, and Burgundians. 

© In the law of the Burgundians, tit. B. ſet. 1 and 2, on criminal 
affairs; and tit. 45, which extends alſo to civil affairs. Fee likewiſe 
«ES of the Thuringians, tit. 1. ſet. 31, tit, 7. ſect. 6. and tit. 8. 
and the law of the Alemans, tit, 89 ; the law of the Bavarians, tir. 8. 
chap. z, ſoct. 6, aud chap, 2. ſect. x. avd tit, 9, chap. 4 ſect. 4. the 
law of the Frifians, tit, 11, ſet. 3. and tit. 14. ſe. 4. the law of the 
Lombards, book . tit, 225 ſect. 3, Et. 8 4 book a. 


tit, 35. ſect, 2, - & 
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Barbarian laws, to reſcue the oath out of the hands 
of a perſon who was going to abuſe it. 

. AMONG the ee ee the law of Rotharis ad- 
mitted of caſes, in which a man who had made his - 
defence by oath, ſhould not be-allowed to undergo 
the fatigue of a duel. This cuſtom. ſpread. itlelf 
farther; “ we ſhall preſently ſee the miſchiefs that. 
aroſe from it, and how they were obliged to return. 
to the ancient practice. | 
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Pokles pretend to FRY ut at in g b 
12 ges made in the code of the Barbarian laws, in, 
the regulations added to that code, and in the bo- 
dy of the capitularies, it is poſſible to find ſome paſ . 
ſages where the trial by combat ĩs not a conſequence: | 
of the negatire proof. Particular circumitances 


| might, i in the courſe of many ages, give riſe to par 


ticular laws. I ſpeak only of the general ſpirit of 
the laws of the Germans, of their nature and ori- 
gin; I ſpeak of the ancient cuſtoms of thoſe people, 


that were either hinted at or eſtabliſhed by thoſe: 
| W rr this is the 40 55 matter in r 


ene 18;towards the end. 
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CHAP. XVI. ads 


of the Ordeal er Trial by boiling Water, hab ihed by 
h the Salic Law. 


HE Salic law *. allowed of the ordeal or tri 
by boiling water; and as this trial was valt- 
17 cruel, the law * found an expedient to ſoften i its 
rigour. It ſuffered the perſon who had been ſum- | 
moned to make the trial with boiling water, to ran- 
ſom his hand, with the conſent of the adverſe par- 
ty. The accuſer, for a particular ſum determined 
by the law, might be ſatisfied with the oath of a 
few witneſſes, declaring that the accuſed bad net 
committed the crime. This was a particular caſe, 
in which the Salic law admitted of the Egan 
proof. 

Tris trial was 2 thing privately agreed. upon, 
which the law permitted only, but did not ordain. 
The law gave a particular indemnity to the accu- 
ſer, who would allow the accuſed to make his de- 
fence by a negative proof : the plaintiff was at li- 
berty to be ſatisfied with the oath of the defendant 
as he was at liberty to forgive him the injury. 

Tux law , contrived a medium, that before ſen- 
tence paſſed, both parties, the one through fear of 
a terrible tt ĩal, the other for the ſake ofa ſmall indem - 
nity, ſhould terminate their diſputes, and put anendto 
their animoſities. It is plain, that when onee this 
negative proof was over, nothing more was requi- 
ſite; and, therefore, that the practice of legal duel, 
could not be a conſequence of this particular 92 
lation of the Salic law. 


„ Acalfo fome other laws of the Barbarians, == 
+ Tit, 56, | : 1 Ibid. tit, 56, 


can. xi. 1 4 8. 1 


5 k 9 s * : * 1 5 * 
* 7 a } | 


0 H '& P. XII. bier 00 
241. ; | 
Particular Nations as, our. Anceſtors, by: 750 
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1 1 
T is amazing On our anceſtors ſhould; re@ehe 
honour, fortune, and life of the ſubject, on 
things that depended leſs on reaſon than on hazard; 
and that they ſhould conſtantly make uſe of proofs 
incapable of convicting, and that had no manner of 
connexion either with innocence or guilt. 
Tar Germans who had never been ad, | 


enjoyed an exceſſive independence. Different fa- 
milies waged war 1 with each other, to obtain fa 


tisfaction for murders, robberies, or affronts. This 


cuſtom was moderated, by ſubjecting theſe hoſtili · 
ties to rules; it was ordained, that they ſhould be 
no longer committed but by the direction and un- 


der the eye g of the magiſtrate; FPhis was. far pre - 

ferable to a general licence of annoying gach other. 
As the Turks in their civil wars look upon the 

firſt victory as a deciſion of heaven in favour of the 


victor; ſo the inhabitants of Germany, intheir pri- 


vate quarrels, conſidered the event o: a combat as a 
decree of Providence, ever attentive to pnotth.che 
criminal, or the uſurper. fe gel 4a 
Wr are informed by Tacitus, that alas Ger- 
man nation intended · to declare war againſt another, 
they looked out for a prifoner who was to fight 
with one of theie. people, . by the event er 


= This appears rs by 5 Tacitus FLAY nen hg N , 
+ Velleius Paterculus, Bb. 2, cap, 18, ſays that the Germans de- 
cided all their diſputes by the ſword. | 4 
$ See the codes of Barbarian laws, and in reſpect to leſs. ancien | 
ine, Beaumanoin on the euſtom of Nauuvoiſu. 1 5 
— ul . e 
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judged of the ſucceſs of the war. A nation who _ | 
believed that public/quarrels. could be determined 
_ by a ſingle combat, might very well think that it 

was likewiſe proper ſor deciding the difpuresofin- 

ppp mere | 
{/GnnveBarD*, king of 'Burgundy, gave the 

8 ſanction to the cuſtom of legal duels. The 
reaſon he aſſigns for this ſanguinary law, is menti- 
oned in hisedift. * It is, ſays he, in order to pre- 

vent our ſubjects from atteſting by oath, What 

te they are not certain of, nay, what they know to 

e be falfe.” Thus, while the clergy + declared 

that an impious Jaw which permitted combats; the 
| Burgundian kings looked upon that as a reg gr 
law, authorized the taking of an oatbz. 
Tux trial by combat had ſome reaſon for it 

feunded on experience. In a military nation, co- 
ardiee fuppoſes other vices; it is an argument of a 
peiſon's having deviated from the principles of his 
education, of his being inſenſible of honour, and 
of having refuſed to be directed by thoſe maxims 
which govern other men; it ſhews, that he neither 
fears their eontempt, nor ſets any value upon their 
eſteem. Men of any tolerable extraction ſeldom 
want either the dexterity requiſite to co-operate 
with ſtrength, or the ſtrength neceſſary to concur 
with coutage; for as they ſet a value upon honour, 
they are practiſed in ee without which this 
honour cannot be obtained. Beſides, in a milita- 
ry nation, where ſtrength, courage, and proweſsare 
eſteemed, crimes really deſpicable are thoſe which 
ariſe from fraud, artifice, and cunning, at is, from 
| cowardice. | : 


| + Law of the Burgundians, chap. 4. 
4 See the Works of Agobard. 6 


ena, XVII. OF 1 4 W 6. 83 


0 Warr: reſpect to the trial by fire, after the par- | 
ty accuſed had put his hand on a hot iron, or in 
boiling water, they wrapped the hand in a bag, and! 
ſealed it. up: if aſter three days there appeared no 
mark, he was acquitted. Is it not obvious, that 
amongſt a people inured to the handling of arms, 
the impreſſion made on a rough or callous ſkin by 
the hot iron, or by boiling water, could not be ſo 
great, as to be ſeen three days afterwards? And 
if there appeared any mark, it ſhewed that the per- 
ſon who had undergone the trial was aneffeminate 
fellow- Our peaſants are not afraid to handle hot: 


iron with their callous hands; and, with reſpect 


to the women, the hands of thoſe who worked hard, 
might be very well able to reſiſt hot iron. The 1a-- 
dies * did not want champions to defend theircauſe; 
and in a nation where there was no per here: 
was no middle'ſtate.' TVs WT 
By the law of the Thuriiglns; a woman ac- 
ouſed of adultery. was condemned to the trial by 
boiling water, only when there was no champion 
to defend her; and the law of the 1 Ripuarians: 
admits of this trial, only when a perſon had no 
witneſſes to appear in his juſtificatien. Now a wo-- 
man, that could not prevail upon any one relation 
to defend her cauſe, or a man that could not pro- 
duce one ſingle witneſs to atteſt his honeſty, were, 
from v n vironaiſianoes, nn n 


I coNc bop 4herefote; tha ace 1 


ſtances of time in which _ trial IF combat . 


dee Braumanoir on A nde chap. 61. Fee 1 
the law of the Angli, chap. 10. where the trial by boilſog vater is on- 
174 ſubſidiary proof. | 
C0 HSE Chap. y8\ n= * 
| D: 6: 


and the manners of the people, that the laws were 
rather unjuſt in themſelves than productive of in- 


the Salian Franks did not permit this a of tri= 
I 15 and that of the Ripuarian Franks 4 did. — 
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the trial by hot iron and boiling water obtained, 
there was ſuch an agreement between thoſe laws 


juſtice, that the effects were more innocent than the 
cauſe, that they were more contrary to equity than ? 
prejudicial to its rights, more unreaſonable than oy 
rannical. | | 


CHAP. xVnI. 


tn what manner the Cuſtom of JudicialConbate goin- | 
ed Ground. | 


ROM A ws letter to LEwis the Pious, 
it might be inferred, that the cuſtom of judi- 
cial: combats was not eſtabliſhed among the Franks; 
for after having repreſented to that prince the a- 
buſes of the law of Gundebald, he deſires * that pri- 
vate diſputes ſhould be decided in Burgundy by 
the law of the Franks. But as it is well known 
from other quarters, that the trial by combat pre- 
vailed at that time in France, this has been the oc- 
cafion of ſome perplexity. However, the difficul - 
ty may be ſolved by what I have ſaid; the law of 


Bu r, in ſpite of the clamours of the e 6 
the cuſtom of judicial combats gained ground con- 
tinually i in France; and 1 ſhall' preſentiy miake it 

appear, that the clergy themſelves: were in a great 
meaſure the occaſion of it. 3 
Ir is the law of the Lombards that furniſhes us 


Si placeret Neue noſtro ut eos transferret ad legem Fraencorum. 
+ See this law, tit. 59. ſeQt. 4. and tit. 67. ſect. 5. 


99 ' + ito 
* 


3 


CHAP: XVII.. 0 „ mc; 5 
with this proof. There has been long lines, an 
* ahominable cuſtom introduced, (ſays the pream- 
«ble to the conſtitution of Otho II.) this is, that 
ce jf the title to an eſtate was ſaid to be falſe, the 
4 perſon who. claimed under that title made. oath 
*« upon the goſpels that ĩt was genuine; and with · 
« out any. farther judgment he took poſſeſſion of 
c the eſtate: ſo that they who would perjurethem- 
| © ſelves; were ſure of gaining their point.“ The 

emperor Otho I. having cauſed himſelf to be crown - 
ed at Rome 1 at the very time that a council was 
held there under pope John XII. all the lords “ of 
Italy repreſented to that prince the neceſſity of e- 
nacting a law to reform this horrid abuſe. The 
pope and the emperor were of opinion, that the af- 
fair ſhould be referred to the council, which was to 
be ſhortly held. at Ravenna. There the lords 
made the ſame repreſentations, and repeated their 
inſtances; but the affair was put off once more, 
under pretence of the abſence of particular perſons. 
When Otho II. and Conrad J king of Burgundy 
arrived in Italy, they had a conference at Verona v 
with the Italian lords $z and at their repeated. re- 
molſirances, the emperors with. their, n, | 


I 


De wenn ee book nod... 55. chaps. ; 34. 

1 The year 962. 

* 4b Ttahie proceribus eſt proclamatum, ut imperator Janus, ton 
e. facinus indignum deſtrueret. Law of the Lombards, book: x. tit. | 
5s: chap. 34. + 1 1 

2 Melt par at heme e 
and of the emperor Otho I. 

J Otho the Fecend's uncle, fon to Rodolphus,and 1 of Tram 
an Burgundy. | 

.— 46 10046 260. KP 0 

8 Cum in hoc ab omnibus 88 ene Nl. Lan 4. 
Lombards, book 4. tit. 38. * 34. 
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conſent; made a law, that whenever there happen- 

ed any diſpute about inheritances, and one of the 
parties inſiſted upon the legality of his title, andthe 
other maintained its beingfalſe, the affair ſhould be 
decided by combat; that the ſame rule ſhould be 
obſerved in conteſts relating to fiefs; and that the 
clergy ſhould be ſubject to the ſame law but ſhould 
_ fight by their champions. Here we ſee, that the 
nobility inſiſted on the trial by combat, becauſe of 
the inconvenĩency of the proof introduced by the 
elergy; that notwithſtanding the clamours of the 
nobility, the notoriouſneſs of the abuſe which cal - 
led out loudly for redreſs, and the authority of O- 


tho, who came into Italy to ſpeak and act as maſ- 


ter, ſtill the clergy held out in two councils; in 
ſhort, that the joint concurrence of the nobility; 
and princes having obliged the clergy to ſubmit, 
the cuſtom of judicial combats muſt have been con · 
fidered as a privilege of the nobility, as a barrier a · 
gainſt injuſtice, and as a ſecurity of property, and 
from that very moment this cuſtom muſt have gain- 
ed ground. This was effected at a time when the 
power of the emperors was great, and that of the 
popes inconſiderable; ata time when the  Otho's 
came to revive the dignity of the empire in Italy. 
 E SHALL make one reflection, which will corro- 
borate what has been above ſaid, namely, that the 
cuſtom of negative proofs "produced. that of judi- 
2 combats. The abuſe complained of to the O- 
tho's was, that a perſon who was charged with ha- 
ving a falſe title to an eſtate, defended himfelf by 
a negative proof, declaring | upon. the goſpels it was 
not falſe. * What was it they did to reform this a- 
buſe? They revived 175 cultom 2 earn] com- 7 
bats. 


| CHAP, XVIII. r L 4 WS. 87 
I Was in a hurry to ſpeak of the conſtitution of 
; Ocho II. in order to give a clear idea of the diſputes 
between the clergy and the laity of thoſe times. 
There had been indeed a conſtitution of Lotha- 
rius I. of an earlier date, who, upon theſame com- 
plaints and diſputes, being deſirous of ſecuring the 
| juſt poſſeſſion of property, had ordained, that the 
notary ſhould make oath that the deed or title was 
| not forged; and if the notary; ſhould happen to 
| os the witneſſes ſhould be ſworn-who had figned 
it. The evil however ſtill continued, till they 
were obliged-at length to have en to __ > 
bove- mentioned remedy... 
Beron that time, I find, hes in the ava 
; aſſemblies held by Charlemain, the nation repre- 
ſented to him 2, that in the actual ſtate of things it 
was vaſtly difficult, but that either the accuſer or 
the accuſed muſt forſwear themſelves; and that 
for this reaſon it was much better to revive he ju- 
dicial combat; which was accordingly done. 
Tu uſage of judicial combats gained -ground 
among the Burgundians, and that of an oath was 
limited. Theodoric king of Italy ſuppreſſed the 
ſingle combat among the Oſtrogoths; andthe laws 
of Chaindaſuinthus and Receſſuinthus ſeemed as 
if they would aboliſh the very idea of it. But 
theſe laws were ſo little reſpected in Narbonne 
Gaul, that they looked upon the pin duel as a 
privilege of. the Goths*, _ ab . 


12 


# lathe beet the: Lombandhi bbok's- tit a 34. [In the 
copy which qa Na e e ee iis 
Guido. n d 
In the law e dee ee eee PY 46G 4 23. 


a Bera comes Bartinonenſts, eee 


dam Sunila. & inſidelitatit 693 cum eodem ſecundum legem pro- 
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Tun Lombards who ſubdued Italy, after the 
Oſtrogoths had been deſtroyed by the Greeks, in- 
troduced the cuſtom of judicial combat into that 
country; but their firſt laws gave a check to it 4. 
Charlemain 1, Lewis the Pious, and the Otho's, 
made diverſe general conſtitutions, which we find 
inſerted in the laws of the Lombards, and added 
to the Salic laws, whereby the practice of legal du- 
els, at firſt in criminal and afterwards in civil caſes, 
obtained a greater extent. They knew not what 
to do. The negative proof by oath had its incon- 
veniencies; that of legal duels had likewiſe its in- 
conveniencies; hence they often changed, accord- 
ing as the one or the other affected them · moſt. 
Or the one hand, the clergy were pleaſed to ſee; 
that in all ſecular affairs, people were obliged to 
have recourſe to the altar +; and on the other, a 
haughty nobility were 10 of ver any, their 
1 by the ſword. 

I wouLD not ive it bse chat it was the 
elergy who introduced the cuſtom ſo much com- 
plained of by the nobility. This cuſtom was de- 
rived from the ſpirit of the Barbarian laws, and 
from the vows + gan of b ee Ce” wor 


TH + -: 


Priam, . — can erat, eee & 
viflus. The anonymous author of the life of Lewis the Pious. 
ee in the law of the Lombards, book 1. tit. 4. and tit. . ſet; 
23. and book 2. tit. 35. ſect. 4. and 5g. and tit. $$. ſect. 1, 2. and 3. 
The regulations of Rotharis; and in ſect. 15. that of Lultprandos. 
1 15; book a. tit. 5s. 5823. 
lah The judicial oaths were made at that time in the churches and 
during the firſt race of our kings there was a chapel. ſet apart in the 
royal palace, for the affairs that were to be thus decided. See the 
Formula's of Marculfus, book 1. chap. 38. The laws of the Ripua- 
rians, tit. 59. $ 4. tit. 65. $ 5. The hiſtory of Gregory of Tours; 
PMN ENEIOEeD added to the Salic law. 
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| practice that contributed to the impunity of ſuch 
| 2 number of criminals, having given ſome people 


— 
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reaſon to think it was proper to make uſe of the 


fſanctity of the churches, in order to ſtrike terror 
AT into the guilty, and to intimidate perjurers, the 
' clergy maintained this uſage, and the practice 


which attended it; for in other reſpets they were 


quite averſe to negative proofs. We ſaid in Beau- 


manoir#, that this kind of proof was never allow- 
ed in eccleſiaſtic courts; which undoubtedly con - 


tributed greatly to its ſuppreſſion, and to weaken, 


in this reſpeQ, the EIN of the codes of the 
Barbarian laws. 

Tuis will convince us more ſtrongly, of the 
connection betweon the uſage of negative proofs, 
and that of judicial combats; of which I have faid 
ſo much. The lay-tribunals admitted of both; and 
both were rejected by the eceleſiaſtical courts. 

Ix chuſing the trial by duel, the nation follow - 
ed its military ſpirit; for while this was eftabliſh- 
ed as a divine deciſion, the trials by the croſs, by 
cold or boiling waters, which had been l 
den in the ſame light, were aboliſhed. bo 

- CHARLEMAIN ordained, that if any eee 
ſhould ariſe between his children, they ſhould: be 
terminated by the judgment of the croſs. + Levis 
the Pious & confined' this judgment to eccleſiaſtic 


affairs; his ſon Lotharius abolMied it in all caſes: 


nayz he ſuppreſſed +/even the trial by cold water. 
f I Do not eker to 3 thi at Y mme chen fa . 


4 >>, bag. 214. 2. ECES; 220 | 
* We find his conflitutions inſerted pe the law of the lbs. : 
and at the end of the Salic laws. ; 
ny In a conſtitution inſti the law of the lesen 5 2. 
tit. 35. 5 31. l mip Hin to URI” 
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few uſages, were, univerfally received, theſe: trials 
were not æævived i in ſome charthes; eſpecially: as 
they are mentioned in a charter v of Philip-Au- 
guſtus.;, but J affrm, they were very ſeldom practi- 
ſed. Beaumanoir 1, who lived at the time of 8. 
Lenis, and a little Ieer, enumerating thedifferent 
kinds of trial, mentions chat of n —— 
, ee of the. others. elt 03: ui" 
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CHAP. XIX. 


4 new Brafon of the Difuſe of the Salic 5 Romas 
Laws, as alſoof the Copitullziass nel lf 


v8.4 


2 1.3 Man i 1 
15 THE ; — that 3 de diſuſe of "AY 
1 . Salic and Roman laws, us atſo of the 'Capi- 
tularies, I have already ſpoken of; here ] ſhall add, 
that the principal cauſe KA epi een 
| to judiciary combats... ..; A leit 
As the Salic laws did not law Anden 
y. became in ſome meaſure uſeleſs, and fell into 
ablivi n. In like manner, the Roman laws, which 
likewiſe 1 this cuſtom, were laid aſide: their 
whole attention was then taken up in eſtabliſhing 
the law of judicial combats, and in forming a pro- 
per digeſt of the ſeveral caſes. that mighthappenon 
thoſe occaſions. The regulations of the Capitula- 
ries alſo, became oſmo manner of ſerriee. Thus 
it is, that ſucks number of laws loſt allahair autho- 
in which it was loſt; they fell into oblivion, and 
- we cannot find hers others that. were ſubſtituted in 
theirplace. - W445 £1 £59 _ 0 14 4 Matt 2.3% 4 
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| the point of honour, ' If the judge was not obey» 


- 
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- Sucy a nation had no need of written Jaws; 


| hence its written laws might very Gl e 
: difale. 9385 


Is there 3 difputes; — : 


I two parties, they had only to order a fingle com- 
bat. For this no great knowledge Opn 
requiſite. 44 173 7067 


ALL civil and 8 a are a to 


facts. It is upon theſe facts they fought; and not 
only the ſubſtance of the affair, but alſo the inci- 
| dents and imparlances were decided by combat, as 

| Beaurhanoir W h produces ſeveral in- 


TUBE. | 

1 ende that towards the beginning of g 
mob, the juriſprudence” of thoſe times related 
tirely to perſonal quarrels, and was gerdtiieditly 


ed, he infiſted upon ſatis faction from the perfor 
that contemned his authority. At Bourges, if 1 
the provoſt had ſummonet a perſon, ani he refd- 
ſed to come! his way of proceeding was; to telt 
him; * I ſent for thee; and thou didſt not think it 
<xworth thy while to come; I demand: therefore 
cc ſatisfuction for this thy contempt. Upon which 
they fought. Lewis the Fat reformed this cuſtomv. 
Tn cuſtom of legal duels prevailed at Orle- 
ans, even in all demands of debt. Lewis the Young 
declared, that this cuſtom ſhould''take place only 
when the demand DEI II ne * Wp en 


ig > 


vt 61. pag. 309 be : 
I Charter of Lewis pk Fe Annen 


Ordinances. IS 95 $627 £36 'F 


35 


„ Naa of 161 
| | Charter of Lewis the nenn in 1908 inch Called! of Or 


# 


dinances, » 302 1.3 6+ þ 
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nance was a local law; forin St. Lewis's time & it 
was ſufficient that the value was more than twelve 
deniers.” Beaumanoir I heard a gentleman of the 
law affiem, that formerly there had been a bad cuſ- 
tom in France, of hiring a champion for a certain 
time to fight their battles in all cauſes. This ſhews 
that the cuſtom of judiciary combats muſt 2 75 had 
at 1 time a rr oe extent. + 


CH A . XX. 
Origin of the Point of Hanour.. 


E meet with inexplicable exigma's in the 

WY codes of the laws of the Barbarians. The 
low of o the Friſians allows only half a ſou in com- 
poſition to a perſon that had been beaten with a 
tick; and yet for ever ſo ſmall a wound it allows 
more. By the Salic law, if a freeman gave three 
- blows with a ſtick to another freeman, he paid three 
ſous; if he drew blood he was puniſhed, as if he 
had wounded him with ſteel, and he paid fifteen 
ſous: thus the puniſhment was proportioned to the 
greatneſs of the wound. The law of the Lom- 
bards + eſtabliſhed. different compoſitions for one, 
two, three, four blows; and ſo on. At preſent, 
2 fingle blow is equivalent to a hundred thouſand. 
Tu conſtitution of Charlemain inſerted in the 
law g of the Lombards, ordains, that thoſe. who 
were allowed the trial * OS thould prongs 


un SON 63. rag. 325. | 
1 See the cuſtom of Beauvoiſis, cap. N r ba 203. 
* Additio fapicntum Willemari, tit. 

3 Book 2; tit. 6. ſect. 3. , 

| $ Book 2. tit. 5. ſect. 233+ 


EVIL, 
e® it 
welve 
of the 
+} cuſ- 
ertain 


e had 


| CHAP. xx. 
| clubs. n this was out of regard to the cler- 
| gyz or probably, as the uſage of legal duels gain- 
ed ground, they wanted to render them leſs ſan- 
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guinary. The capitulary of Lewis the Pious, 


1 allows the liberty of chuſing to fight either with, 


the ſword or club. In proceſs of time none but 


| bondmen Fought with the club +. 


HERE I ſee the firſt riſe and e of: the 


| particular articles of our point of honour. The; 
| accuſer began with declaring in the preſence of the. - 


judge, that ſuch a perſon had committed ſuch an 


action; and the accuſed made anſwer, that he 


lied $3 upon which the judge gave orders for the 
duel. It became then an eſtabliſhed rule, that 
whenever a perſon had the lye given him, 3 it was 
incumbent, on him to fight. | | Ty 

Uron.:a man's dechring © he 1 fight, 705 
could not afterwards depart from. his word; if he 
did, he was condemned to a penalty. Hence this 
rule enſued, that whenever a perſon had engaged 


: his word, honour forbad him to recal it. "R 


GENTLEMEN *foughtoneanotheron horſeback, 

and armed at all points; villains 1 fought on foot, 
and with clubs. Hence it. followed that the club 
was looked upon as the inſtrument of inſults and 
affronts; * becauſe to ſtrike a man with 1 was 
treating him like a villain. 


Added to the Salic law in 819. 
+ See Beaumanoir, chap. 64. pag. 328. 
S bid. 
q for Semundancle, chap. 2. pag. 25. and 330. | 
+ See in regard to the arms of the combatants, n chap. 
Gr. pag. 308. and chap. 64. pag. 338. 
Y Ibid. chap. 64. pig. 328. See alſo the charters of S. Aubin of 


Anjau. quote i by Galland, pag: 4 63. 


Among the Romans it was not infamous to be beaten with a Glick, 


| lege ifus Hſtinm. De iis yu notantur infamia. 


04 TH-k SHIRT BOOK XXVII. 
Non but villains fought with their 1 faces un- 
covered; ſo that none but they could receive a blow 
on the face. Therefore a box on the ear became 
an injury that muſt be expiared with blood, be- 
cauſe the perſon Who Waeco it had been treat- 
Eck as àa Villain 
Tus ſeveral people of ety were no lets 
ſenſible than we, of the point of honour; nay, they 
were more ſo. Thus the moſt diſtant relations 
took a very conſiderable ſhare to themſelves in e- 
"_y affront; and on this all their codes are found- 
The law of the Lombards ordains, that, 
Riga goes attended witli ſervants to beat a 
mam by ſurpriſe, in order to load him with ſhame, 


and to render him ridiculous, ſhould pay half the 


compoſition which he would owe if he had killed 
him ; and if through the fame motive he tied or 
bonnd him, heſhould pry ion quartersof 1 1 
compoſition. Kg 

Lr us then conclude that our dwrefethen were 
extremely ſenſible of affronts; but that affronts of 
a particular kind, ſuch as being ſtruck with a cer- 
tain inſtrument on a certain part of the body, and 


in a certain manner, were as yet unknown to them. 
All this was included in the affront of being beat- 


en, and in this caſe the proportion of the ee | 


conſtituted the greatneſs of the outrage. 


y They had only the club and buckler, Beaumanoir, chap. 


«- pag. 328. | 
* Book x. tit. 6. ſecl. . + Book & tit. 6. feet. 2. 
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14 k 'T was a grtat inte 55 aps 1 0 * 19 0 | 
* 77 55 ng 
Tue Germans, for . to leave his buck- 


<< ny. aſter a misfortune of this, kind haye deſtroy- 
ed themſelves.“ Thus the ancient Salic law +: 
| all6ws a compoſition. of fifteen, ſous te to any. perſon 
that had been injuriouſl 5 reproached with having 
left "his buckler behind 


this prince. 
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n dhe Germans. 
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4c Jer behind him in battle; for Sich 12 — Ut 


im.. . 171 


" WHEN Charlemain * amended the Salie (nl od 


allowed in this caſe na more than threeſous in com- 
| poſition. As this prince cannot be ſuſpected, of 
| having had a defign to enervate the military Aiſciy * 
| pline; it is plain that ſuch a change was owing to 
| that of arms, and that from this change of arms a 
| great number of uſages derive their origin. 1 


- 


c H A” P. XXII. 
of the Manners relative to Judicial anker. 1 


| 


UR connexions with the fair ſex are found- | 
0 ed on the pleaſure of enjoyment; on the  _ 


+ happinefs of loving and being beloved; and like- 

| wiſe on the ambition of pleaſing the Dates, becauſe 

they are the beſt judges of ſome of thoſe thing | 

| which: conſtitute rb ee merit. "T0 general de. 3 


13 24 ** 
„ 3 14 ', 
* 


„ 1 1 454 OY Mr 
+ Tn the Poftus legis Salice. 
* We have e that woe wes amendet by 
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ſire of pleaſing produces gallantry, which is not WM 
love itſelf, but the delicate, the volatile, the per- 
petual diſſembler of love. . 
ACCORDING to thedifferent 8 at e- 
very country and age, love inclines more to one of | 
_ thoſe three things than to the other two. Now I 
maititain, that the prevailing ſpirit at the time of 
our judicial combats muſt naturally have been chat 
of gallantry. * 

I FrxD in the kw. of the BL UE that if 
one of the two champions was found to have any 
magic herbs about him, the judge ordered them to 
be taken from him, and obliged him to ſwear he 
had no more. This law could be founded only on 
the vulgar opinion; it was fear, the ſuppoſed con- 
triver of ſuch a number of inventions, that made 
them imagine this kind of preſtiges. As in the 
ſingle combats, the champion were armed at all 
points; and as with heavy arms, both of the offen- 

ive and defenſive kind, thoſe of a particular tem- 
per and force were of great advantage; the notion 
of ſome champions having inchanted arms, muſt 
certainly have turned the brains of a great _ 
people. | 

Hence aroſe the pen ſyſtem of chivalry. 

The minds of all ſorts of people quickly imbibed 
theſe extravagant ideas. Then it was they had the 

| romantic notions of knight-errants, necromancers, 

4 and of fairies, of winged or intelligent horſes, of 

inviſible or invulnerable men, of magicians who 

| concerned themſelves in the birth and education of 

| great perſonages, of inchanted and difinchanted pa- 

| | laces, of a new world in the midſt of the old one, 


MD 
— — 


[ + Book x. tit, $5. ſect. 17. 
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| 

| 
| 

| 
! 
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| 
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„l oy. 
the uſual courſe of nature being left ay ag 


lower claſs-of mankind. K 


 KNIGHT-ERRANTS. conſtantly. i in armour, ina 
part of the world abounding with caſtles, forts, and 
robbers, placed all their glory m puniſhing injuſtice, 

and in protecting weakneſs. Hence our romin- 
ces are full of gallantry founded on the idea of love, 
joined to that of ſtrength and protection. 

Sven was the original of gallantry, when they | 
formed the notion of an extraordinary race -of men, 
who at the ſight of a virtuous and beautiful lady 
in diſtreſs, were inclined to expoſe themſelves to all 
hazards for her ſake, and to endeavour to 5 2a, 
her i in the common actions of life. * Ene 

Ov romances flattered this deſire of — ' 
and communicated to a part of Europe that ſpirit 
of gallantry, which we may venture to afficm,was 
not much known to the ancients. | 1 

Tur prodigious luxury ofcthat immenſe city me 
encouraged ſenſible pleafures. The quietneſs gf 
the plains of Greece gave riſe to tender * and: Amo- | 
rous ſentiments. The idea of knight - errants, PR: | 
tectors of the virtue and beauty of the fair-ſex, was 
productive of gallantry. ,, | 

THis ſpirit was continued by the cuſtom of tour- 
naments, which uniting the rights of valour and 
love, added ſtill a conſiderable importance to gal- 
i, proprio”, = 
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vine feb nnd burned Yo) ues $i e 


Be 1 A P. XXIII. 2 
7% i the Cade: of Laws on ual Combats. | : 


< Fy 7 2 
& * N iS 


VOME perhaps will Ep a PETR a to ſee this 
LF abominable cuſtom of judiciary combat re- 
duced to principle, and to find a code of ſuch ex- 
traordinary laws. Men, though reaſonable in the 
main, reduce their very prejudices to rule. No- 
thing was more oppoſite to good ſenſe, than thoſe 
combats : : and yet when once this point was laid 
down,” a kind of prudential management was uſed 
in carrying it into execution. 

In order to be thoroughly acquainted with the 
Juriſprudence of thoſe times, it is neceſſary attentive- 
Jy to read the regulations of 8. Lewis, who made 
ſuch great changes in the judiciary order. Defon- 
taines was cotemporary with that prince: Beauma- 
Noir wrote after him; and the reſt lived ſince 
His time. We muſt therefore look for the ancient 
| 25 in the amendments that have been made 


> CHA P. XXIv. . 
Ann al e iſhed i in W 1 Combat. 


FHEN ther 8 * to be ſeveral 45. 
cuſers, they were obliged to agree among 


themfelves that the action might be carried on by 
a fingle proſecutor; and if they could not agree, 
the perſon before whom the action was brought, 
appointed one of them to 3 the quarrel. 


+ In the year 2283. 
* Beaumanoir, chap. 6, p2g. 40. and 41. 


— n - 


2 - ü Wren T a ian! challenged 2 villain, 6 
HU was obliged to preſent himſelf on foot with buck- 
5 W ler and club; but if he came on horſeback, and 
2 armed like a gentleman, they took his horſe and 
| his arms from him; and ſtripping him to his ſhirt, 
Lay in > an him * ! in that condition with 
the villain. 
| = Beo the 1 the 9 ie a 
bs | threebamisto be publiſhed. By thefirſt the relati- 
1 ons of the parties were commanded to retirez by 
laid the ſecond the people were warned to be ſilent; 
uſed and the third prohibited the giving any aſſiſtance 
: to either of the parties, under ſevere penalties; 
_ nay, even on pain of death, if by this aſſiſtance 
1 either of the combatants W Happen to be o- 
de | vercome. 5 Wy 
Graf i | TRR oſſicers 1 to the civil mad 
= | Rp the liſt or incloſure where the battle was 
"il | fought; and in caſe; either of the parties declared | 


— | himſelf deſirous of peace, they took particular no- 
gzcce of the actual ſtate in which things ſtood” at 


WE that very moment, in order that they might be re- 
ſtored to the ſame ſituation, in caſe they did not 
come to àn accommodation... 

WHEN the pledges were received e "Sq a 
erime or for falſe judgment, the parties could not 
2 make up the matter without the conſent of the lord: 

Ac- and when one of the parties 

ong could be 0 Derr 1 

by MF 410 A 

81505 "Phila re 64 ay. IF 

ay 8 Ibid. pag. 330. 


*. wa. + 336.” 
hep 64. *. 
x6 2 


. «capacity, by the loſs of his hand; nothing in ge- 


- «Chap. 21. art. 29. 


*; 


ty was given them in trial of the cauſe to chuſe 2 
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cn of the count , which ha: n Oy to our 
letters of graee . * 
Bur if it happened to 8 2 aha erime, tied 
the lord cor upted by preſents, conſented to an ac. 
commodation; he was obliged to pay a fine of fix, 
ty livres, and, and the righth he had of puniſhing 
the malefactor devolved to the count. 
THERE were agreat many people incapable ei- 
ther of offering, or of accepting battle. But liber- 


champion; and that he might have a ſtronger in- 
tereſt in defending the party, in whoſe behalf he 
appeared, his hand was cut off ic he loſt the ane 
e einn I 
Warren capital oba were 4 the laſt e cen- 
-tury againſt duels, perhaps it would have been ſuf- 
ficient to have deprived a warrior of his military 


.neral being a greater mortification. ern tans 
to ſurvive the loſs of their character.. 
Wren + in.capital caſes the duel was fought 
by champions, the parties were placed v here they 
could not behold the battle; each was bound with 
the cord that was to be uſed at his e e in 
caſe his champion was overcome 
Tux perſon ſubdued in battle, Aid mot 0M 
Joſe the point: — if, for death K.4 


[The great valkls had; particular privileges. 805 
S Beaumanoir, chap. 64. pag. 330. ſays, he jolt his zuriſ keen: 
[theſe words in the axthoes of thoſe Lays have not 4 genorel er 


On iid ve a. 


oo” 


+ This cxfiom, which/we-weet whhhin the 
ſubljſting at the time of Beaumanoir. See chap, 61 
+ Beaurnancir, chap. 64. pag. - 33% 
Aid. chap. 61. pag . 


- — 


euer; TVs 0 FL 4 0 * row 
fought en an impaclance, he lot only the e. 2 
__ ; 55 


= {4% * 


e er 5a X Frans 
40 the Bounds e ta "the cen . Ae cial” | 


, Combats... | 


| nts EE of 1 bad been rr l 
upon a civil affair of ſmall, importance, 
the lord obliged; the parties t to withdraw them. 

Ix a fa&-was-notorious 53 for example, if a man. 
had been aſſaſſinated in the open market; place, 
then there was neither a trial by witneſſes, nor by 
N the e-judge $f: bis. decifion. from the no- 
toriety of 5 241 

; Warn whe court of alord had ho determin - 
ed after the. ſame manner, and the uſage was thus 
known 4, the lord refuſed to grant the parties the 
privilege of duelling, in order that the uſages might 
not be altered by, the different, ſucceſs of the com- 


| | to in6ft upon Auelling 
butsfor · themſelyes, for ſome one en to 
their family or for their liege lor. 

Wu the accuſed had been acquitted +, ano- 

ther relation could not inſiſt on Sebring him; 92 
therwiſe diſputes would never be terminateds... ,.- 
Ix a perſon appeared again in public, whoſe ge- 

late e a ſuppoſition 5 eee. 


. 


v. ; ' 
92 fp T4 „ 20 5 4 6 vv | ert.! 


1 , chap. 61, pas 308. pig haps $5. pag: „„ 
Ibid. chap 61. page 314. Yeo als e ha 23.000 
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room for a combat: the ſame may be ſaid 5 if by | 
a notorious abſence the wa was 
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wanted to revenge his death; there was then no 


_ to he. im- 


poſhble. * ** WY" 


* Is a man © who, bad 12 0 woundede 
bad diſculpated before his no ron Rd, 


and named-another, they aid n not proceed to a duel; 
but if he had mentioned nobody, his declaration 
was regarded only as a forgiveneſs on his death- 
_bed; the proſecution was continued, and even a- 
mong gentlemen they could male war againſt each” 
other. oF 5 HL bat 2 # * 
WIEN chere was à war, ad bg of their rela- 
tions had given or received pledges of battle, the 
right of war ceaſed; for then it was thought that 
the parties wanted to purſue the ordinary courſe of 


: juſtice; ; therefore he that continued the war would 


yr 1 1 1 


have been ſentenced to repair; all damages. 


e e practice of Judiciary combat hal this" 


advantage, that it was apt to change a general into 
a particular quarrel, to reſtore the courts of judica- 
ture to their authority, and to Aer to a civil ſtate 
thofe who were no long er ak verned but byt the Eur 
of nations. 1 0 ad 
As there are a wide igious number of wife a 
that are managed in a very fooliſh manner; ſo 
there are Oy fooliſh chin gs chat are 2 wiſely 
ond . 5457 Le 1:8: 
Wurm a mam e who was ated of a crime, 
viſibly ſhewed, that it had been committed by the 
appellant himſelf, there could be then no pledges 
of battle; for there i is no criminal but worry. pre- 


F Beaumanoir, 


| 5 1634. pay; 323. 
+ Tbid. chap. 63. Pag. 324 880 f 41 1 


ents n oO v7 gutwis” #6 
fer a duel of un certain event to a certain punjh- 
ment. l 4 4d a2] a1 35 

THERE were no 0 in affairs decided byar- ; 
biters, nor by eccleſlaſtic courts; nor in caſes re- 
lating : to women's dowries. 

A womaNn,'fays Beaumanoir, cannot fete. if 
a woman appealed a perſon without naming her 
champion, the pledges of battle were not accept - 
ed. It was likewiſe requiſite that a woman 1 ſhould 
| be wotherised + by her baron, that is, by her hüſ- 
band, to appeal; but ſhe might b be appealed without 
this authority. bie EO ENG Y 18, 2 28 009 19285 WL 
Ir either the” appellant, or the (appellee were 
under fifteen years of age, there could. 175 no . 
bat. They might order it, indeed, in diſputes with 
regard to orphans, when their guardians or truſtees 
were willing to run the riſt of this procedure. MER 

Tux cafes in which a bondman was permitted 
to be are, I think; as follows. He was allowed 
to fight another bondmanz to fight a freeman, or 
even a gentleman, in caſe they were appellants; but 
it he was the appellant © himſelf, the others might 
refuſe! to fight; and even the bondman's' lord hac 
a right to take him out of the court. The bond- 
man might by his lord's charter & or by uſage, fight 
with Gee and wy church * err n; to 


4 


* 3 F 2 L — = 7 31 — * 


. Besutancit. pag. 325. een 7 
+ Ibid. pag. 325. | 
8 Ibid. chap. 63: pag 323+ r 


N ein wit e 24 N 
1 ti. chap, 65 P; en DB. i n ob 2904 55 "po 
+ | Defontaines, chap. 23. art. 7. | 
Habeant bellandi et te/tificandi lic 


Fat, in the year 1218. 
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this right for her bondmen, as 3. mark of x 
cue her bythe Lairy. | 3 
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Ear 1 by Beaumanoir d that 2 
perſon who ſaw a witneſs going to ſwear 
| inſt him, might elude the ſecond, by telling the 
Judges, that his adverſaries produced a; falſe and 

witneſs; and if the witneſs was willing 
3 in the quarrel, he gave pledges of battle. 
queſt; . for if the. witneſs was vanquiſhed, it was. 
Yo gr x £00 RIA STE 
* was neceſſary. thn dend witorle ſhould be 


prevented from fwearingz. for ij he had made bis 


tation, the affair would have been decided: by 
the :depofitian of two. witneſſes. But by ſlaying 
the ſecond, the depoſition of the firſt » — 
not of the leaſt uſe. 

THz ſecond ee heing des cee > 
party was not allowed to produce any others, but 
he loſt his cauſe; in caſe, however, there had been 
no pledges of battle, he might produce other wit- 


neſſes. | 
e abe een eee 


ſay to the party he appeared for, before he made 
his depoſition: © I do not care to fight for your 
* quart ee eee but if you 
+# r 


Je. 61, pag. 315. 7 
by a 6. pag. er 
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«are willing to ſtand by me, 1 am ready to tell the- 
e truth.” The party was then obliged to fight for 


the witneſs, and if he happened to be vanquiſhed, 


he did not loſs Mo ne hore the ep e te- 
— T believe, was's tienen the IN 
cuſtom; and what makes me think ſo, is, that we 
find this cuſtom of appealing the witneſſes, eſtabliſſi - 
ed in the laws of the nen eee 
ans without any rëſtric ron. 
Ie already taken; eee 
of Gundebald, againſt which Ko. cr ij and 8. 
Avitus e made ſuch loud When: 
64 the aceuſed (ſays this prĩuoe) podclnees: witneſſes. 


e to ſwear that he has not committed the crime, the 
' ©-aecuſer may challenge one of the witneſſes to a 


combat ;; for it ia very juſt, that the perſon vo 


haus offered t fear, and has declared that he: 
<-was eertaln of the bub, ſhould make no difficul- - 
«ty to maintain itt Thus the witheſſes were de-- 


prived by this bing of every kind of.ſubtarſugo't0> 


avoid the judiciary combat nt 


mit bud pit rome. $523k 7 abit 30.228 
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is the judicial Combat, between one df the 5 | 
ae e. the Lands Be, Ade n 


eee 2 


FIERE at 


8 che nature of judicial combats Was to BL 

JA .vinate. the affair for ever, and was incarp- - 
© Butif the battle was Gough by chamglons, the chang cine 

E e ans 4 1 

+ Tit. 26. ſet, 2. | e. 

Tae Lewis the ben. N 

Io S. Avitus, . 1} $544, YE 21 
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THE 8 A — 
atible with + 2 new. judgment, and new proſecu- 
tions; an appeal, ſuch as is eſtabliſhed by the Ro- 
man and Canon laws, that is, to a ſuperior court, 
in order to rejudge the proceedings of an g ere 


was a thing the French were ignorant of. 510 


TEIS is a form of proceeding to Which a — 
like nation, entirely governed by the point of ho- 
nour, was quite a ſtranger; and agreeably to this 
very ſpirit, the ſame, methods *-were. uſed 2 


the judges, as was allowed againſt the parties. 
A appeal among the people of this nation was 


a challenge to ſight with arms, a challenge decided 
by blood, and not by an invitation to a paper quar- 
eee eee me ſucceed-- 


E boar my vo ep il goto eng} 1-2? 


Tuns . Lerris 5 in his ;nftlerniona, a an 
appeal-includes both felony and iniquity. Thus 


Beaumanoir tells us, that if a vaſſal ; wanted to 
make his complaint of any outrage committed a- 


gainſt him by his lord, he was firſt obliged to de- 
nounce that he quitted his fief: after which he 


appealed to his lord paramount, and offered pled- 


ges of battle. In like manner the lord renounced 


the homage of his vaſſal, * hoappralyd him- before 


wy count. | 
A vass4L to dated bis lord of falſe aue 


"oy e him, that his ſentence was unjuſt and 


malicious: now, to utter ſuch words againſt his 


. lord, was-in ſome meaſure Are the e crime 
of felony. . 1 4 A $\ ; 


"EESER] inſtead of bringing an 1 ws { Galle 


4 
ys eee hs. 24 nag. ads „ Wo ak * l 
®* Jbid. chap. Gr. pag. 312. & ch. 67. Pag- 356. | 


5 + Book 2. chap. 15. 


$ Beaumanoir, chap. Gf. Page 8 311, 2 un. | 


2 ; 


judgment againſt the lord, who appointed and di- 


redtted the court, they appealed the peers of whom 
the court itſelf was formed: by which means they . 
avoided the crime of felony; for they inſulted on - 


ly their peers, with whom Hop 27 always, ac - 


count for the affgont. 15 \ 1 


I was a very F . os to appeal | the, 
peers of falſe judgment. - If the party waited till 


judgment was pronounced, he was obliged th fight 


oA VII. o r IL A ] ⅛/¾ 7 10 


them all *, when they offeted to make good- their 


judgment. 17 the appeal was made before all the 
judges had given their opinion, he was: obliged. to. 


fight all who had agreed in their judgment. To: 
avoid this danger, it was cuſtomary to petitionythe. 


lord to direct that each peer ſhould give his op- 
nion out loud; and when the firſt had pronounced, 
and the ſecond was going to do the ſame, the par: 


ty told him that he was a liar, a knave, and a Jan». 


deter, and then he hadito fight only with that peer. 


\DerFonwainss g would have it, that before an 
appeal was made of falſe judgment, it was cuſtgma-- 
ry to let three judges pronounce; and he does not 


ſay, that it was neceſſary to fight them all hee, 
much leſs: that there was any obligation to fight all; 
thoſe who: had declared themſelves of the ſame pi · 

nion. Theſe differences ariſe: from this, that there 


were few uſages exactly inall parts the ſamez Beaur, 


manoir gives an account of hat paſſed in the: coun+; 
ty of Clermont; and Detootaines of what was "PF 


i in nme t „ee ae 
1 hg 2 1 4 + 1 1 314 hats 4 
4 = be” oy „md eg . f 
denen, chip. 6. apy i, 0 5 


— # Ibidychap. G14 Page 3% 


$ Chap. 22. art. 2. x0, and 11. he fays only, tha each of thaw 
algo. al er + ws wh 
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ed pledges-of bartl 10 be given, and likewiſe wok 
ſecurity- of the appellant, that he would maintain 
his appeal. But the peer who was appealed gave 
no ſecurity, becauſe he . was the lord's vaſſal, and 
was obliged to defend the appeal, or to pay the lord 
un n . 
= Is the * appellant did not prove that eas 
„ ment was falſe, he paid the lord a fine of ſixty li- 
1 vres, the ſame fine to the peer whom he had 
[ appealed; and as much to every eee . 
2 had openly conſented to the judgment. 1 80 
| WIEN a perſon violently ſubpefted of a capital 


ee been taken and condemned, he could 


nee Hof falſe judgment: for he would 
s appeal either to prolong his life, or ge 
ſolute diſcharge. „% C08 55% $alihs ht To We 
ke a-perſon J ſaid that the judgment was falle 
d and bad; and did not offer to make his words good, 
4 that is to fight, he was condemned to a fine of 


bx ſous, if à gentleman; and to five ſous, if a 


bondman, tor che eee eee 49 had ut» 
tere. POLAGRHIE dan 2 106 l err 
; Pre ſadges:or ebe eee 
forfeited neither life nor limbs; but the perſon who 
appealed them was puniſhed apy eee ect 
en ebene a Sr wee e te 50 


8 


x Ws . 
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eee PER 61. pag. 314. 

® Ibid. Defontaines, chap. 2 2. art, 9. Bs 

"+ Defontaines, chap. 22. art. -.. 

8 Beaurvanoir, chap. 61. pag. 316. 

1 Ibid. chap. 26. pag. 514. and — 26: art, a7, 
4 Detontaines, chap. 22: art, 7. 

* See Defontaines, chap a” 11, and 13 and following, who 
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„ was to avoid appealing the lord him- 5 
| If o the lord had no peers, or had not a fuf - 
3 might, at his own expence, hire?- 
peers. of his lord paramount; but theſe peers were 
not obliged to pronounce judgment if they did not 
like it; they might declare, that they were come 
only to give their opinion: in that particular caſe +, 
the lord himſelf pronounced ſentence as judge; 
and if an appeal of falſe judgment was made againſt 
him, it was his buſineſs to ſtand che appeallꝰ- 
Ix the lord happened 9 to be ſo very poor as not 
to be able to hire peers of his paramount, or if he 
neglected to aſt for them, or the paramount refuſed 
to give them, then as the lord eould not judge by 
himſelf, and as no body was obliged to plead be- 
fore a tribunal where judgment could not be given, 
the affair was brought before the lord 
TIuIsõ, I believe, was one of the chief — 


from whence aroſe that maxim of the French law - 


yers, The fief is one thing, and the juriſtliftion ano- 
aber. For as there were an infinite number of peers 
who had no fubordinate vaſſals under them, they 
were incapable of holding their 'courry all affairs 
were then brought before their lord paramount; an 
_ r the d nen 3 
e cafes in which the app of al met e. 
Kis life, the point conteſted; or only the-impaykance, 8 7 

. + Beaumanoir, chap. 62. pag. 333. N 91 

nan. r en 
p. 337. 

+ No body cn puſs Leu. er Bevan cup 
"nn p. 336. and 337. 


5 mig. chap. 62. pag. 32. 
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becauſe ee neither reren nor * to claim | 
it. 

lr the 1 . wha had a to the * 
ment, were obliged to be preſent when it was pro- 
nounced, that they might follow one another, and 


a ſay Tes to the perſon who, wanting to make an | 


appeal of falſe judgment, aſked them whether they 
followed; for Defontaines ſays , that it is an 
« affair of curteſy and loyalty, wid there is no ſuch 
cc thing as evaſion or delay.” From hence, I ima- 
gine, aroſe the cuſtom il followed in England, 
of. obliging the jury to be all unanimous in _ 
verdiQ in caſes: relating to life and death. 51 
/ JoDGMENT was therefore given — to 
the opinion of the majority: and if there was an 
equal diyiſion, ſentence was pronounced, i in erimi- 
val caſes, in fayour of the accuſed; in caſes of 
debt, in ſavour of the debtor; and in caſes of in- 
- heritance, in favour of the defendant. 3 

DRroxrAIxEs obſerves , that a * md un | 
_ exeuſe himſelf. by ſaying that he would not ſit in 
court if there were only four 6, or if the whole 
number, or at leaſt the wiſeſt part, were not preſent. 
This is juſt as if he were to ſay in the heat of an 
engagement, that he would not aſſiſt his lord, be- 


cauſe he had not all his vaſſals with him. But it 


was the lord's buſineſs to vauſe his court to be re- 
ſpected, and to chuſe the moſt valiant and know- 
ing of his tenants. This I mention in order to 
ſhew the duty of vaſſals, which. was to fight and to 
give judgment; and ſuch indeed was this duty, 
that to give judgment was all the _ as to fi, 2hr, 


1 — chap. 21. aft, ar. and s. 3 | 
1 bid. art. 28. - + Chap. ar. art. 37. 
mee aft an ecſiry; — RETys: 


CHAP7 ERVIN. OB 11 & W 8.7 11% 
- IT was lawful for a lord who went to law with 
bis vaſſal in his own court, and was caſt, to appeal 
one of his tenants of falſe judgment. But as the 
latter owed a reſpect to his lord for tlie fealty he had 
| vowed, and the lord on the other hand owed be- 
nevolence to his vaſſal for the fealty accepted it 
was cuſtomary to make a diſtinction between the 
lords affirming in general, that the judgment à was 
falſe and unjuſt, and imputing perſonal *; prevari - 
cations: to his tenant. In the former caſe; he afe, 
fronted his own court, and in ſome meaſure: him- 
ſelf, fo that there was no room for pledges of bat: 
tle. But there was room in the latter, beeauſe he 
attacked his vaſſal's horiour z and the perſon van- 
quiſhed was deprived of life and property, in order 
to maintain the public tranquillit yy. 
Tunis diſtinction, which was neteſſary in chat 
particular cafe, had afterwards: a greater extent. 
Beaumanoir ſays, that when tlie appellant of falſe 
judgment attacked one of the peers by perſonal im. 
putation; battle enſued; but if he attacked only the 
judgment, the peer appealed was at liberty to de- 
termine the diſpute either by battle, or by law. 
But as the prevailing ſpirit in Beaumanoirs time 
was to reſtrain the uſage) of juditial s mbats, and 
as this liberty whichthdd: been granted to the peer! 
appealed, of defending the judgment by combat or 
not, is equally contrary to the ideas of /honour- e- 
ſtabliſhed in thoſe days, and to the obligation the vaſſal 
lay under of defending his lord's juriſdi tion; Tum 
apt to imagine that this diſtinction of Beaumanoir's: 
e e e e Hench. 
„ Beaumitioir; chapi 6 5. pag. 33777 „* $8347 ®) > hid. 21 
PF * 5 i 18 . 
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 L-wovuLd not have it thought, that all appeals 
| of falſe judgment were decided by battle; it fared 
with this appeal as with all others. The reader 
may recollect the exceptions mentioned in the 2 5th 
chapter. Here it was the buſineſs of the ſuperior 
court to examine whether it was a to with« 
5 eee A 25 
THrtRE could be no appeal of falſe unn a 
guaſt the king's court; becauſe as there was no 
one equal to the King, ne one could appeal him; 
and as the Ling had no ua 9 4g 1 1 
| from his court, © 
- "Tw1s fundamental ceguilicions . Was FIR 
fary as a political law, leſſened alſs- as a civil law. 
the abuſesof the judicial proceedings of thoſetitnes- 
When a lord was afraid + that his court would be 
_ appealed of falſe judgment, or perceived that they 
were determined to appeal; if juſtice required there 
ſhould be no appeal, he might petition for peers from 
_ the king's court, who could not be appealed of falſe 
judgment. Thus king Philip, ſays Defontaines „ 
ſſent his whole council to r. ere in the court 
ofthe Abbot of Corbey- *' or: 
I the Jord could nec have judges from tho kings 
de might remove his court into tlie king's, if he 
held immetizrety: of him: bat if there were inter- 
, mediate lords, be had recourſe to his paramount, 
en, Kane „ ee eee ee = 


the — from eee flowed, and 
the ſea into es D 
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| that an appeal lay from the count tothe king! 2 


cn. TY . 1 L 4 * 85. 115 
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n en Nu. th 
1 n. Appeal of Default nu, you 5 


"HE appealof default of jullice was when he 
court of a particular wor deferredz, I 
or refuſed to ds juſtice to the parties... 
DvxixG the time of our princes, of: the T4 
race, though the count had ſeveral: officers under 
him, their perſon, 25 fubordinate, but not their 
juriſdiction. Theſe officers in their court-days, 5 
aſſizes, or plaritay gave judgment in the laft re- 
ſort as the count himſelf; all the difference con- 
fiſted in the diviſion of the juriſdiction. For ex- 
ample, the count had the power of candem 1 g 
to death, of judging of liberty and of the re itutian 
of goods, which the centenarũ tad not. F 
Fon the ſame reaſon there were higher 1 1 
reſerved to the king; namely, thoſe v ich dire 
concerned the political order of the ſtate, Sue 
were the diſputes between biſhops, abbots, counts,.. 
and other grandees, which were determined 3 10 
monarch, together with the great vallals ; (oy . * 
Wr fome authors have advanced, n 
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miſſary or Miſſus. Dominicus, is not well ground- 
* Td: count and the Rr hed EINE 


T. 
Sus "by 


aaa of the year $12, ut. 3. 1 
. 497- and of Charles the.Bold, added to the law of the, Lombagds, © 


book a, art. 3. a3; ah 17» 
= Third oralen of the year 814. art 3, Men of rs 
407. N T4 5 en 11 Se 


. + Cum f. neee 
lain, f. $67. 200 0 K 2 


he 


— 


"Io THE SPIRIT Sbox XXVII. 
| ditions independent of each other: The whole 
1 difference © was that the Mifus heldfiis Placita or 
aſſizes four months in the. year, and the Punt the 
other eight. 
Ir a perſon who had been gende at an 207 
de e, demanded to have his cauſe tried over again, 
and was afterwards caſt, he paid a. fine of fifteen 
ſous, or received fifteen blows, . the judges 
1 who had decided the affair. wt 
Was the counts or the, FO 's, ' commiſſiries 
did not find themſelves able to bring the 155 351 
to reaſon, they made them give, bail or ſecurity? "2 
| that” they would appear in the king's. court;. this 
was to try the cauſe, and net to Tejudge | it. I find 
in the capitulary of Metz {, a law by which the 
appeal of falſe judgment to the kings court is eſta- 
bliſhed, and all other kinds of appeal are proſerib- 
ed and puniſhed. 
II they 1 refuſed to . to the judgment of 
ſheriffs 5, and made no complaint, they were 
impriſoned till they had ſubmitted: but if they 
complamed, they were conducted under a proper N 
guard before the king, and the affair was examin· 
ed in his court. | 
Tuns could be hardly any room then for an 
appeal of default of juſtice, ' For inſtead of its be- 


+ * * 


% 1 
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| „ of Chorles the Bald, added tothe law of the 
Lombards, book 2. art. 8.7 wt er 
un of 812. 8. e e 
ee, lary of the year RPA wie 
This — by the formula's, charters, and the capital." 
In the year 757. edition of Baluzius, pag. 18 0. art, 9. and 10. 
and the Synod apud Vernas in the year 755. art 29 edition of Balu- 20 
l zfus, pag. 175, Theſe two capitularies were made under king Pepin. 1 
. 5 The officers under the count, Scatini. 9 


LAST. 


eur rv. O Fi 14 W . tay 

ing MA in thoſe days to voniplain,/ thetic 

counts and others who had a right of holding af- 

| fizes, were not exact in diſcharging his duty ; it 

was a general complaint that they were too exact. 

Hence we find ſuch numbers of ordinances, by 

| which the counts and all other officers: of. juſtice _ | 
are forbid to hold their aſſize above thrice a ear. | 
| It was not ſo neceſſary to cn ge ee 
as to check their activity. 

Bou, after a prodigious: 8 of er e 
| hips: had been fornied, and different degrees of 
Lvaſſalage eſtabliſhed, the neglect of certain; vaſſals 
in holding their courts gave riſe to this kind of 
appeal ;/ eſpecially as very conſiderable: profits 
| accrued to the lord paramount from the n 
fines: r 16125 fit. 1d. 2:6 7 
As the cuſtom of judieial 3 Waden 
ry day more ground, there were places, caſes, and 

times, in which: it was difficult to aſſemble the 


of | peers, and of courſe, in which juſtice, was delay; 
= ed. The appeal of default of juſtice was therefore 
1 eee de. ther e her f 
wn - markable zr in our hiſtory; becauſe moſt of the 
+ wats! of thoſe days were imputed to a violation of 

che political law; as the cauſe, or atleaſt the pre 


tenee of modern wars, is the d © emueane the 
lafst e t 
B EAUNMANOIR Fey that 2a) * of default- 
of juſtice, battle was not allowed: the reaſons qre 

IJ theſe; 1. they tculd not challenge the lord; becauſe 
«Gihe __— due to his Wen 32 mmm 


1 1 N Lid 72 17 1 ERA DINED 

: I þ See + law of the Lombends, book. a 2. tit. $2, art. 22. | . 
d [ + There are inſtances of appeals e Ho. _— 9 
te time of Philip Auguſtus. _ 
5 -0- Chap. 61, pag. 315. e ms e 
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ahallenge the lord's peers, becauſe the caſe was 
clear, and they had only to reckon the days of the 
-farmons,. or of the other delays; there had been 
nv judgment paſſed, conſequently there could be 
no appeal of falſe judgment: in a word, the crime 
of the peers: offended the Jord as well as the party, 
and it was againſt-rule-that there ſhould * | 
between the lord and his peers. 
Bur + as the default was proved by [ mitnelfes 
before the ſuperior court; the witneffes migbt be 
challenged, anden W . ed nor rout 
were:offended. . 7 

I caſe the Wan was. 83 he Zenn be- 
nants pr peers by deferring juſtice; or by evading 
judgment 150 paſt delays, then theſe peers were 
appealed of default of juſtice before the para- 
mount; and if chey nere caſt, they g paid a fine 
wd cheir lord. The litter could not gire them any 
aſſiſtance; on the contrary, he feized their fie all 
they bad each paid a fine of fixty livre. 

- 2. Wunn the default was owing it TONY 
which was the caſe wlienever- there happened not 
to he u ſufficient number of peers in his burt to 
paſs judgment, or when he had not affembled-his- 
tenants or appointed ſomebody in: his: rom to aſ- 
ſemble them, an appeal might be made of the de- 
fault before the lord paramount; but then the par- 
ty vand not the lord was eee the 
reſpect due to the latter. 1160 wt to - | 

Pu lord demanded ben er dk 
ramount, and if. he was acquitted of the default, 
the cauſe was remanded to kim, and He's was Aker 


| ene . 5 
8s Defontaines, chap. ar. arte 26. 
| © Jbid, art. 32. 
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CHAP» xv. * 1 wy wit hy. 
| wiſe paid a fine. of o Gxty Urres. But if the de- 
fault Was proved, the penalty”. inflicted; on, him 
| was to loſe the trial of the cauſe, which was to be 
& then determined in the ſuperior court. And in- 
© deed, the, nber of Kein Was 1 ae ROFL no 
other view. Fl bon 

3, Irrthe Jord was. [ny +..in, his own court, 
which never happened but upon (diſputes relative 
to the ſießz ; after letting all the delays paſs, the lord 
himſelf $ was ſummoned. before the peers in the 
king's name, whoſe permiſſion, was neceſſary on 
rhat occaſion. The pꝓeers did not malle the ſum· 
mons in their own name, becauſe they could not 
ang ſummon their lord, "yy thay: could nme. * For. 
pt "—_ lord, 1790 f 
8. SOMETIMES © the appeal of default of jultice | 2 
og: is followed by an appeal of falſe judgment, when 8 
till 


the lord had cauſed Judgment, to be Paſſed, not- 
withſtanding the default. | an 5 
FR Tux vaſſal '*who had . appealed: his 
; ord of default of juſtice, was'ſentenced to 18 - 


o fine AE to his lord's Ne 

his * W 61. Pag. 373 | n 

als - Defontaines, chap. 21. art. 29. e 

je-. 33 + This was the caſe id the famous difference between the lord 

irs. or Nele and Joan counteſs of Flinders, under the reign'of LewisVIIL 

2 3 He ſued ker in her own court of Flanders, and ſummoned her to 

ge | give judgment within forty days and afterwards appealed in default 

of jultice to the king's court. She anſwered, he ſhould | 

2s: his peers in Flanders. The king's court determined that he ſhould 

it, woc be remanded, and that the counteſs ſhould be ſummoned. 1 
S Defontaines, chap. 34. n 4 


Defontaines, chap. 2 r. art. 9. 

© Beaumanoir, chap. Gt. pag. 318. 1 5 

. Bcaumanoir, chap. 6c. pag. 7. But he that was neither 2 
. t to the Lord, paid only a fine of ſixty livres. Ibid. So 
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TR inhabitants of Gaunt I had uppdalell' the 
earl of Flanders of default of juſtiee before the 


king, for having delayed to give judgment in his 


own court. Upon examination it was found, that 


he had ufed fewer delays than even the cuſtom of 
the country allowed. They were therefore remand- 
ed to him 3 upon which their effects to the value 
of fixty thouſand Iivres were ſeired. They return - 
ed to the king's court in order to have the fine 
mioderated; but it was decided that the earl might 
infiſt upon the fine, and even upon more if he 
pt ane wy 2 at 1 Judg- 

men 


J. Ix uber Apates 4 lch the lord might have 


with his vaſſal, with regard to the body or honour 
of the latter, or to goods that did not belong to 
the fief, there was no room for an appeal of de- 
fault of juſtice; becauſe the cauſe was not tried 
in the lord's court, but in that of the paramount: 
vaſſals, ſays Defontaines , having no en pre 
judgment on the body of their lord. 
I Have been at ſome trouble ts give a en i- 
dea of thoſe things, which are ſo obſcure and con- 


fuſed in ancient authors, that to difentangle them 


from the, chaos in which they were pai 


be ;geckaned.a now.ditcovery- Io eau 1 kg: 10 
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1 his * barons, except in the A * ren of falſe 4 
judgment. 4 i 
. = A' VASSAL could not r * court of his 


ing, a change that may be enen A kind of 3 


of falſe judgment i in the lordſhips of his demeſne, 
becauſe it was a crime of felony. 
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Epoch of the reign 0 St, Loui. „ 1 


IT. Lewis aboliſhed the del combats in all 

the courts of his demeſne, as appears by the 

ordinance 4 he publiſhed on that Eagan bby 
the inflitutions. 1 | 
Bou r he did not fuppreſs 3 in the ple Ne, | 


lord of falſe judgment, without demanding a ju- . 
dicial combat againſt the judges who hatl pronoun- 

ced ſentence. But St. Lewis J introduced. the 
practice of appealing a falſe judgment without fight- f 


volution. 


He declared #, that x ſhould P no 3 


If it was a kind 
of felony againſt the lord, by a much ſtronger rea- 
ſon it was felony againſt the king. But he con- 
ſented they might demand an amendment + of the 
judgments Paſſed 1 in his, courts; not becauſe they 
were falſe or iniquitous, but becauſe they did ſome 
prejudice $. On the contrary, he ordained, that 
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+ In the year 1260, 9 
$ Book 1. chap. 2 and 7. and bock 3 15 er 101 whet £634 1 
* As appears 1 inthe * Oc. ee 1 
chap. Gb pag. 309. inn en u 
1 inſtitutions, hook. I» chap. as and book 3. . = MIT 
+ Ibid. book 2. chap. 15. 8 t Mul den 
+ Ibid. book 1. chap. "eb doch; oy . 
5 Ibid, book r. chap. 78. vx. buds. _—_— 
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chey ſhould be obliged to make an appeal of falſe 
judgment againſt the court of thẽ 8 in caſe 
of any complaint. 

Ir was not Allowed by the n e, as this 
been already obſerved, to bring an appeal of falſe 
judgment againſt che c courts in the king's demeſnes. 
They were obliged to demand an amendment be- 
fore the ſame cbͤurt: ànd in cafe the bailiff refuſed 
the amendment demanded, the king gave leave to 
make an appeal ® to his court; or rather i interpret- 

- ing the inſtitutions by themſelves, to preſent 1 
bY. requeſt or petition. 
Wir reſpect to the courts of the lords, St. 
Lewis: by permitting them 'to be appealed of falſe 
ent, would have the cauſe brought 4 before 
the royal tribunal, or that of the lord paramount, 
not + to be decided by duel, but by witneſſes, pur- 
fuant to a certain form of proceeding, the rules of 
which he laid down in the inftitutions 9. 

Tus, whether they could falſify the judgment, 
as in the court of the barons; or whether they 
could not falſify, as in the court of his demeſne, 
he ordained that —_ my appeal, without the hy” 
_ of a duel. 

JAT T ANB *pives us the two firſt rnftan- 7 
ces he ever faw, in which they ey proceeded thus with · 
out a legal duet: 8 in x cauſe tried at he puck 
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eee 15. 
Ibid, book 2. chap. 78. 2 3% ig al 
. pI es a 
4 Bur if they eee Eren 
the appeal was not admitted. Inſtitutions, book 2. chap, 1 5. 3 TT 
| ® Book 3: chap 6 nd 47: a hook: up, eee 
noir, chap, 1 7. pag. 38. | 1967 48 20081 2120 
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alſe of St. Quintin, which belonged to the \ fs a 6 
aſe | meſne; and the other, in the court of Ponthieu, 
| here the count who was preſent, oppoſed the an- 
has | cient juriſprudence: but theſe two . were 1 * 
ilſe | . cided by law. . 
es, HERR, perhaps, it will be ed, uby St. Tandy 
be- | ordained-for the courts of his barons a different 1 
ed form of proceeding from that which he had eſta- ? 
to . bliſhed in the courts of his demeſne? The reaſon 1 
"= is this: when St. Lewis made the regulation for ; 
im the courts of his demeſnes, he was not checked 
| or confined in his views: but he had meaſures to 
jt, keep with the lords who enjoyed this ancient pre- 
ſe BB rogative, that cauſes ſhould not be removed from 
re | their. courts, unleſs the party was willing to expoſe. 
it, himſelf to the dangers of an appeal of falſe judg - 
8 ment. St. Lewis preſerved the uſage of this ap- 


R þ peal; but he ordained, that it ſhould be made with - 
odut a judicial combat, that is, in order to render the 


W | change more inſenſible, he ſuppreſſed the thing n 
7 continued the terms. 

e, THis regulation was not aniverfally recoineily in 
x the courts of the lords. Beaumanoir '+ ſays, - 


that in his time there were two ways of trying cauſ- 
es; one according to the king's eſtabliſhmenty and 


L 5 

i» FB the other purſuant to the ancient practice; that 
«| the lords were at liberty to follow which way they 
7 # chuſed; but when they had pitched upon one in 


any cauſe, they could not afterwards have recourſe 
| tothe other. He adds 4, that the count. of Clery, 
mont followed the new practice, whilſt his vaſſals. 
kept to the old one, but that it was in his power 
F do re-eſtabliſh the ancient practice whenever he 


+ Chap. 6r. pag. 309. 
+ Chap. 61. pag. 309. 


Vor. III. © od 
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_ chuſed; otherwiſe he would have  fely mitlictity than 
His vaflals. „ 461 7 OE 
"Fr is proper here to „ obferve-ther France vas at 
that time : divided into the country of the king's 
demeſne, and that which was called the country of 
che barons, or the baronies; and, to make uſe of 
the terms of St. Lewis's inſtitutions, into the coun- 
try under obedience to the king, and the country 
out of his obedience. When the king made or- 
dinances for the country of his demeſne, he em- 
"oP -Ployed his own ſingle authority. But when he 
Publiſhed any ordinances that concerned alſo the 
country of his barons, theſe were * made in con- 

. cert with them, or ſealed and ſubſcribed by them: 
otherwiſe the barons received or refuſed them, ac- 
cording as they ſeemed conducive to the good of 
their baronics. The rear-vaſſals were upon the 

ſame terms with the great-vaſſals. Now the in- 
ſtitutions were not made with the conſent of the 
Jords, though they regulated matters which to them 
were of great importance: but they were received 
only by thoſe who believed they would redound to 
their advantage. Robert, ſon of St. Lewis, re- 
ceived them in his county of Clermont; yet his 
vatfals did not ny 123 25 to conform to ny 
Practice. 


„ gee Beaumanoir, — Infittions book 3. chap 
10, 12, 18, and others. . 

dee the ordinances at the beginning of the third race in the 
«bllcAtion' oC Lauriere, particularly, thoſe of Philip Auguſtus on ee- 
cleſiaſtic juri ſdiction; that of Lewis VIII. concerning the Jews; and 
the charters related by Mr, Bruſſel; eſpecially that of St. Lewis, on 
the leaſe and recovery of lands, and the feodal majority of young wo. 
men, tom. 3. book 3. pag. 35, amend . 
Auguſtus, pag. 7. 
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NE Ee, that . which were SHS. 
to a combat, muſt have been made immedlate- 


Iy on the ſpot. If the party leaves the court 1 
« without appealing, /ays Beaumanoir d, he loſes i 
« his anpeal, and the judgment ſtands good.” This 
continued ſtill in force, even after all che reh *; 
ens of »- Judicial combat. 


— 


9 


C H A P. XXII. 
Taue ef the fame Subject. 


N E. villain could not bring an appeal of Kale 

judgment againſt the court of his lord. This 

we learn from Defontaines 4, and is confirmed 

moreover by the inſtitutions . Hence Defon- 

taines "lays, «between the lord and his villa 
* there is no other judge but God.” 

I was the cuſtom of judicial combats that de- 
coed the villains of the privilege of appealing 
their lord's court of falſe judgment. And fo true 
is this, that thoſe villains $, who by . or. cu - 


a Chaps 33. page 6x7; ibid. Chap, 63. page 3172 
See the Inſtitutions of St. Lewis, book 2. chap. IS. the. or: 


' nance of Charles VII. in the year 1453. 


1 Chap, az. art. a1 and 22. 5 
Book . chap, 136. 125 

ü Ce Chap. 2, art. 8. | 1 

s Defontaines, chap. 22. art. 7. This article and Pare of the «A 
224 chapter of the ſame aythor, have been hitherto very badly - 2 
_ Jum Defontaines does not oppoſe the judgment df the lord to - 
: 1 


| "00S * 8 * 
: TS. 00 
ſtom had a Ls to eee bad | likewiſe "Rt u 
lege of appealing their lord's court of falſe judg- 
ment, even though the peers who tried them were 
4 '* gentlemen: and Defontaines * propoſes expedi- 
ents-to gentlemen, in order to avoid the ſcandal . 
of fighting with a villain, 'by whom he had been 
„ coqqmn of falſe judgment. | 
As the practice of judicial combats began t to 
decline, and the uſage of new appeals to be'intro- 
duced, jt was reckoned unjuſt that freemen ſhould 
© have-a remedy againft the injuſtice of the court of 
their lords, and the villains ſhould not; hence the 
Parliament received their appeals all the en 
thoſe of freemen. | 


Ar. XXII. 
CL.ontinuation of the ſame Subject. i I 
HEN an appeal of falſe judgment was 
| brought againſt the lord's court, the lord 
appeared in perſon before his paramount, to defend 
the judgment of hisicourt. In like manner in 
the appeal of the default of juſtice, the party ſum- 
moned before the lord paramount, brought his lord 
along with him, ſo that if the default was not dener 
ed, he might recover his juriſdiction. 
In proceſs of time, as the practice obſerved in 
thoſe two particular caſes was become general, by 
he introduction of all Kinds of appeals, it ſeemed 


.that of the gentleman, becauſe it was the ſame thing; . choc: 
es the common villain to him who had the privilege of fighting 
Gentlemen may be always appointed judges, Defontalnes, hap, 
b 24, art. 48. | 
. + Chap. a2. art. 144. 
„ Delontaines, chap. 21, art. 33, 


Le 


07 
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— e chat che lord ſhould ** obliged 
to ſpend his whole life in ſtrange tribunals, and for 


frequent, the parties were obliged to defend the 


the cauſe tried in his on court. But if the lord 4 I 


couſtom, after appeals had been generally received, 


| be 4. 8 


other people's affairs. Philip of Valois 5 ordained, | 
that none but the bailiffs ſhould be ſummoned ;, 1 
and when the uſage of appeals. became ſtill more 


EC | * 
1 
io 

* 2 


_— the fact "of the yorge became tray of the - 2 
_.FTooK packs that in the 1 appeal of def 
of juſtice, the lord loſt only the privilege of having 


himſelf was ſued as party 5, which was become a 
very common practice , he paid a fine of ſixty li 
vres to the king, r to the paramount, before whom. L 
the appeal was brought. From thence aroſe the 


of fining the lord upon. the amendment of theſen-- 4 

[tence of his judge; a cuſtom which laſted a long 
time, and was confirmed by the order of Rouſiln,. 
:Jon, but fell, at length, to * ee e its: 


OF” 


een Pr XXXIII. 
Continuation of the ſame Subj. 


117 AW 


N the 9 7 — of judicial ns the perſons · 
who had appealed one of the judges of falſe 
judgmens might. loſe his $ cauſe by the N 


® 

SE In the year 1332. 4 
des the ſituation of things in Homies time, who hve in the 
year. 1404, Somme rurale, book.. DR0P AS: 2% 2 

. See chap, 30 . . 

*. 1 Gr, pag. 31 Lund 318. RN 
* Ibid. 

& Defontaines, chap. 2 1. art, 14. 
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but could not. poſſibly gain it. And indeed che 
party who had a judgment in his favour, ought not 
to have been deprived of it by another man's act. 
The appellant, therefore, who had gained the bat - 
2 tle, was obliged to fight alſo againſt the adverſe 
party: not in order to know whether the judgment 
| was good or bad (for this judgment was out of the 
caſe, being reverſed by the combat) but to deter- 
mine whether the demand was juſt or not; and it 
3 was on this new point they fought. From thence 
proceeds our manner of pronouncing decrees,** The 
_  -* court annuls the appeal; the court annuls the 
appeal, and the judgment againſt which the ap- 
 *< peal was brought.” In effect, when the perſon. 
- who had made the appeal of falſe judgment, hap- 
pened to be ſubdued, the appeal was _— 
when he proved victorious, both the judgment and 
the appeal were reverſed: OS PO were obliged 
to proceed to a new judgment. 
Tus is ſo far true, that when ect nl tack 
1 by inqueſts, this manner of pronouncing did not take 
plwGw⸗ace: witneſs what M. de la Roche Flavin * ſays, 
1 namely, that the chamber of inqueſts could not uſe 
this — at — n of its creation. 


. * 
1 © 


CHAP, XXIV. 


in 1 manner the Pracredinge at Line became | 
ſecret. | 


— 


UELS had introduced a public form of pro- 
1B JF cecding, fo that both the attack and the de- 
ence were equally known. «© "Ie TEACH foys 


+ Of the parliaments of Free, book 21, df. 
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« Beaumanair * ought to give their Ks. 10 


6 open court. 
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| of ancient practitioners, and from ſome old manu- 


ſeript law. books, that criminal proceſſes were for- 


merly carried on in public, and in a form not very 
different from the public judgments of the Romans. 


This was owing to their not knowing how to- 


.write;z. a thing in thoſe days very common. The 


cuſtom of writing fixes the ideas, and preſerves the 
ſecret; but when this cuſtom is laid aſide, nothing: 
but the notoriety of the proceeding is capable, of”. 


mg thoſe ideas. 


AND» as uncertainty + might eafily ariſe in re- 
ſpect to what had been tried by vaſſals, they could 
therefore refreſh their memory every time they held” 
a court, by what was called proceedings on 'recaxd. 
$. In that caſe it was not permitted to challenge 
the witneſſes to combat; for then e be 


no end of diſputes.. 


| In proceſs of time aſecret 8 „ who: 
8 Every thing had before been public; 
every thing now became ſecret; the interragato- 
Ties, the informations, the re · examinations, th 
confronting of witneſſęs, the opinion of the attor- 


ney: general; and this is the preſent practice. The 
firſt farm of proceeding was conformable to the 
government of that time, as the new form was pro- 
Per to the government ſince eſtabliſnec. 


Bou rirLIER's commentator fixes the epoch of 
this change to the nne mo To 39.4 
wr” Chap. 61. pag. 315, | 70 "R: 18 
+ As Beaumanoir ſays, chap. 39» pag. 309% 

-. n been nut, 
court. : 
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THE SPIRIT BOOK XXVIN, 
am apt. to imagine that the change was made in- 
ſenſibly, and paſſed from one lordſhip to another, 
in proportion as the lords renounced the ancient 
_ form of judging, and that derived from the-inſti- 
tutions of St. Eewis. was improved. And indeed, 
'Beaumanoir ſays , that witneſſes were publicly 
Beard only in e n which it was allowed to give 
pledges of battle: in others, they were heard in- 
ſeeret, and their depoſitions were reduced to writ- 
ing. The proceedings became therefore ſecret, 
| when ahve ceaſed to ern of 2 


C H. A P. XXXV. 
Of the Coſts. 


IN former times no one was condemned in the 
temporal courts of France to the payment of 
coſts 7. The party caſt was ſufficiently puniſhed by 
pecuniary fines to the lord and his peers. From 
the manner of proceeding by judicial combat, it 
followed that. the party condemned and deprived 
of life and fortune, was puniſhed as much as he 
| #kcould be: and in the other caſes of judicial com- 
bat, there were fines ſometimes fixed, and ſome- 
times dependant on the diſpoſition of the lord, 
which were ſufficient to make people be afraid of 
the conſequences of ſuits. The ſame-may be ſaid 
of cauſes that were not decided by combat: As 
the lord had. the chief profits, ſo be was likewiſe - 
x the chief expence, either to aſſemble his peers, |} 
or to enable them to proceed t to . Be- | 


| 4 0. 39. pag. 3x% „ 
+ Defontaines in his counſt!, chap: 22. wt 5G and- Beau-- 
 wanoly, chap. — Son 5, ay: 90. 


N 22 . 
4 TY N it ma 4 of I 5) * 44" 72 =” 7 * * 5 
* . nenen > n A. = . 2 K 37. 4» S266 PERS 
r . MEE Li, ** ** * * A . * 
1 485 FRG . 9 8 2 7 „ 7 1 
7 * N bo e 2 * Gs * 
. Dae” to 2 * La 9 
* — 


r. „ XXV. © . EE WW S' 4 12% 
2 as diſputes were generally determined on the 
ſpot, and without that infinite number of writings 
| which afterwards followed, there was no necellity 
of allowing coſts'to the parties. | | 
ITE cuſtom of appeals naturally introduced that 
of giving coſts. * Thus Defontaines * ſays, that 
when they appealed by written law, that is when 
they followed the new laws of St. Lewis, they gave 
coſts; but that is the ufual cuſtom, which did not 
permit them to appeal without falfifying the 3 
ment, no coſts were allowed. They obtained 
ly a fine, and the poſſeſſion for a year and a 7 ow 
the thing conteſted, : if the eau was en to» * 
the lord: & 1 
Bur when the number of appeals increafed from. ce 
the new facility of appealing +; when by the fre-- 
quent uſage of thoſe appeals from one court to an- 
other, the parties were continually removed from: 
the place of their reſidence; when the new me- 
thod of proceeding increaſed and perpetuated the: 
ſuits; when the art of eluding the very juſteſt de- 
mands was refined ; when the parties at law knew: 
How to fly only in order to be foHowed; whenattions: 
proved deſtructive, and pleas eaſy 3-when the ar- 
guments were loſt in whole volumes of writings ;. 
when the kingdom was filled with members of the 
law, who were ſtrangers to juſtice ; when knavery 
found no encouragement from mean practitioners, 
though difcountenanced' by the law; then it was 
e | neceflary to deter litigious people by the fear os: | 
» | coſts. They were obliged to pay coſts for the 
8 W and for the means 252 had 8 


| | Chap. 22. art. 8. 
EI + At preſent en _— er nnen, 
- ns ous; book 1,'tit, 3. pag. 16. 
| | 97 | 
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to elude it. Charles the Fair made a x general 1. 
ee e eee 


0 H A P. XXXVI. en 4 * 
Of the public Proſecutor. 10 


8 by the Bake, mates, and * — — 
BY rous laws, crunes were puniſhed with pecu- 

= . they had not in thoſe days, as we 
0 have at preſent, a public officer who has the care of 
 criminsl proſecutions. . And indeed, the iſſue of 
all cauſes being reduced to the reparation: of da- 
mages; every proſecution was in ſome meaſure ci- 
vil, and might be managed by any one. On the 
other hand, the Roman law had popular forms for 


> 


with the office of a public proſecutor. 

THz cuſtom of judicial combats was no leſs * 
Polite to this idea; for who is it that would chuſe 
to make himſelf every man's champion againſt all 
the world? 

lep in the collection of formula” 85 inſerted 

dy Muratori in the laws of the Lombards, that un- 
der our princes of the ſecond race there was an ad- 
vocate for the public + proſecutor. But whoever 
chuſes to read the entire collection of thoſe formu- 
la's, will find that there was a total difference be- 
tween ſuch officers and thoſe we now call the pub- 


ſollicitors, or our ſollicitors for the nobility. The 
former were rather agents to the public for the ma 
nagement of political and domeſtic: affairs, tha for 


1 In the year 1324, 


pad + Advocatus de Harte publica. 


the proſecution of crimes, which were pt 2 


lic proſecutor, our attorney-generals, our king's 
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iT . mula's that they were intruſted with criminal pro- 

* ſecutions, or with cauſes. relating to minors, to 

10 Churches, or to the condition of perſons. 

W | I $41D that the eſtabliſhment. of a public * 

- = eutor was repugnant to the cuſtom of judicial com- 
- WH bats. I find notwithſtanding, in one of thoſe for--  Þ 
ar- mula's, an advocate for the public proſecutor, whio: _,Þ 
u- uad the liberty to fight. Muratori has placed it 

we juſt after the conſtitution o of Henry I. far which - 

of it was made. In this conſtitution it is ſaid, That 


of if any man kills his father, his brother, or any f 
a- his other relations, he ſhall loſe their ſuoceſſion, : 
i- © which ſhall paſs to the other relations, and his- 
he * own ſhall go to the exchequer. Now it was in 
or ſuing for the ſucceſſion which had devolved tothe 
nt exchequer, that the advocate for the public proſe- 

WF Ccutor, by whom its rights were defended, had the - - 
-Privilege of fighting : : This · caſe fall Sn ger 

eral: rule. | 48 

We ſee in thoſe formula's: the eee for ale 

public proſecutor proceeding againſt h a perſon who 

Had taken a robber, but had not brought him be- 

fore the count; againſt another ,. who had raifed 

an inſurrection or tumult againſt the count; a- 
7  gainſt + another who had ſaved a man's life whom 
u- the count had ordered to be put to death; againſt. 
e- 37 theadvocate of ſorne churches, whom the court had ; 


+ See the conſtitution ond this formula in the Sed volume of n 
the Hiſtorians of Italy, pag. 155. 
5 Collection of Muratori, pag. 104, an the oh of Charle- 


main, book x;tit. 26. ſect. 78, 75 2 
; >» Another formula, ibid, pag. 87, 1 1 04 8 
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2495 rut Ss p fARTrT BOOK XXVIN. 
ordered to bring a robber before him, but had not 
4 A _ * - obeyed; againſt another who had revealed the 
* 5 king's Mu. to ſtrangers; againſt anotlier wh 
with open violence had attacked the emperor's 
commiſſary; againſt q another who had been guil- 
ty of contempt to the emperor's reſcripts, and He 
- was profecuted either by the emperor's adyocate, or 
by the emperor himſelf; againſt * another who 
"refuſed: to accept of the prince's coin: in ſhort, 
this advocate ſued for things, which 4 hoon n were 
audzed to the exchequer 96. 
Bor, in criminal cauſes, we never meet with 
the advocate for the public proſecutor; not even 
-where duels are uſed; not even in the caſe of 
incendiaries; + not even when the judge is kil- 
led * on his bench; not even in cauſes relating 
to the condition een *, to ann _ 
line +. 

Tures W are dt not only for the hog 
of the Lombards, but alſo for the capitularies ad- 
ded to them; ſo that we have no reaſon to doubt 

of their giving us the practice obſerved with reſpect 
0 this W ere under our princes of the ſecond 
. enn that theſe ene bow a public 7 
1 proſecmr muſt have ended with our ſecond race of i 


* Another ormals i the frond volume of he Rhe, of I 


. q Ibid. pag. 132. 4 | 
id. pag. 232. (SET | | 
$ Ibid. pag. 137. 6 90 ob 4. bg | ; 

„* Ibid. pag. 247. . + id. | 
0 Tbid. pag. 168. 188 

® ]bid. pag. 134. 

1 Ibid. gag. 10. 
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not kings, in the ſame manner as the king's coma 
the oners in the provinces 3. becauſe there were no- 
ho longer any counts in the provinces to hold the - 
rs zes, and of courſe there were no more of th 
il- WF officers, whoſe principal fun&ion was to N 05 
ne the authoriry of the counts. . | 

or As the uſage of combats was 9 Mons. 
ho quent under the third race, it did not allow of any 
rt, | ſuch ching as a public proſecutor: Hence Boutil 
Te lier, in his Somme Rurale, ſpeaking of the officers 


of juſtice, takes notice only of the bailiffs, the 
peers and ſerjeants. See. the inſtitutions , and 
Beaumanoir { concerning? the manner in which 
proſecutions were managed in thoſe days. 
Trip in the laws f of James II. king of Ma# 
jorca, a creation of the king's attorney: general = 
with the very ſame functions as are exerciſed at 
preſent by the officers of that name amongſt us. It 
is manifeſt that this office was not inſtituted till 
we had changed the form of our. judiciary. pro- 


- 


2 


— 3. 00d book 4, ehipe vx avg. to 

$ Chap. 2. &c. 61. . 

. + See theſe laws in the lives of the dine of the month/of Jie; | 

* com. 3. pag. 26. 

5 i * Bui continue noſtram ſacram curiam ſequi tencatur, . 
7 * 1 5 in ipſt caria PR atque profequatur, | 
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' & 
5 . manner the. Jnfitations. of 66: 1 fel | 
2 into Oblivion. 0 | 
a „ 
r was the ws the. e that their ori-- 
gin, progreſs and decline, mn 1 | 
in a very ſhort period. 
I $H&LL make a few. acfiefiions conch this fab 


zelt. The code we have now under the name of 


St. Lewis's inſtitutions, was never deſigned as a 
law for the whole kingdom, though ſuch a deſign 
is mentioned in the preface. This compilement 
is a general code, which determines all points con - 
cerning civil. affairs, to the diſpoſal of property by 
will or otherwiſe, the dowries and advantages of. 
women, the emoluments and privileges of fiefs, 
with the affairs relating to the police, & c.. Now 
to give a general body of. civil laws, ata time when 
each: city, town or village had its cuſtoms, was at- 
tempting to ſubvert in one moment all the parti- 
cular laws then in force in every part of the king- 

dom. To reduce all the particular cuſtoms to a 
general one, would be a very inconſiderate thing, 
even at preſent when our princes find every where 
the moſt paſſive obedience. But if it be a rule 


that we ought not to change when the inconveni- 


encies are equal to the advantages, much leſs ſhould 
we change when the advantages are ſmall and the 
inconveniencies immenſe. Now if we attentively 


conſider the ſituation which the kingdom was in 


at that time, when every tord was puffed up with 
the nction of his ſovereignty and power, we ſtall 
find that to attempt a general alteration of the re- 


* R 4 
: Ther? | es! 4 
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| 7 
never enter into an eee gang | 
in che adminiſtration. Mien A CH TER 

' Wa4r Thavebeen ſaying, Proves: + likewiſe tber 
aha code of inſtitutions was not confirmed in par- 
liament by the barons and magiſtrates of the king- 
dom, as is mentioned in a manuſcript of hen. = 
houſe. of Amiens, quoted by Monſ. Ducange 
We find in other manuſcripts that this eode * I 
given by St. Lewis in the year 1270, before he ſet 
out for Tunis. But this fact is not truer than 
the other; for St. Lewis ſet out upon that expedi Þ} 
tion in 1269, as Monſ. Ducange obſerves: from - i 
whence he concludes, that this code might have wal 
been publiſhed in his abſence. But this, I ſay, is 
by impoſſible. How can St. Lewis be thought to have 
of pitched upon the time of his abſence for tranſacting 
ts, | an affair which would bave been the ſeelof troubles, 
** 
en 
- 


and might have produced not only changes, but 
revolutions? An enterprize of that kind had need, 2 
more than any other, of being cloſely purſued, and 3J 


i- could not be the work of a feeble regency, eom- - 
* poſed moreover of lords, whoſe intereſt it was hat 
a r could not ſucceed. Theſe were Matthew abbot ,. | 


„ of St. Denis, Simon of Clermont count of Nele, 
© and in caſe of death Philip biſhop of Evreux, and - 
John count of Ponthieu - We have ſeen above f, 
that the count of Ponthieu oppoſed the execution 
of a new judiciary order in his lordſhip. 
THiIRDL r, Iaffirm it to be very probable, that 

the code now extant is quite a different thing from V 
St. Lewis's inſtitutions. It cites the inſtitutions; 
therefore it is a comment upon " 6＋— 


* Preface to the Inſtitutions. 
+ Chap. 29. 
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and not the inſtitutions themſelves. Beſides, Beau- W# 2 
« 

( 


muanoir, who often mentions St. Lewis's inſtitutj- 
ons, quotes only ſome particular laws of that prince, 
and not his compilement. Defontaines , who 
wrote in that prince's reign, makes mention of the 
two firſt times that his inſtitutions on judicial pro- 
dcdoeedings were put in execution, as of a thing long | 
3 ſince elapſed; The inſtitutions of St. Lewis were 
prior therefore to the compilement Lam now ſpeax- 
ing of, which in rigour, and adopting the errone- 
aus prefaces inſerted: by ſome ignorant perſons in 
© _ that work, could not have been publiſhed before 
, the laſt year of St. Lewis, or even not till after his 


+ CHAP! XXXVIE. 
Continuation of the ſame Subject. 16. 


JHA is this compilement then that goes 

”  : WY at preſent under the name of St. Lewis's 
3 inſtitutions? What is this obſcure, confuſed, and 
F _ ambiguous code, where the French law is conti- 
E . -nually mixed with the Roman; where a legiſlator 
ſpeaks and yet we ſee a civilian, where we find a 
complete digeſt of all caſes and points of:the civii iſ 

n To underſtand this thoroughly, we mutt tranſ - 

= , fer. ourſelves in imagination to thoſe times. 

| ST. Lewis ſeeing the abuſes in the juriſprudence 
of his time, endeavoured to give the people a diſ- 

like to it: With this view he made ſeveral regula- 

tions for the court of his demeſnes and for thoſe of 

his barons. And ſuch was his ſucceſs, that Beau- 


© - © dee above, chap. 30; 
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| manoir'®, who wrote a ſhort- time after the death 
of that prince, informs us, that the manner of try-- 
| ing Cauſes which had been eſtabliſhed by St. Lewis, 
obtained i in a grout. meets of 5 courts of * 
| barons; ; 
Tnvs this prince TOWER lie end, vingh his | 
regulations for the courts of the lords were not de- 
ſigned as-a general law for the kingdom, but as a 
| model which every one might follow, and would. 
even find his advantage in it. He removed the 
| bad practice byſhewing them 2 better. When it 
appeared that his courts, and thoſe of ſome-lords, 
| had choſen. a form of proceeding more natural, 
more reaſonable, more conformable to morality, to 
E e age. to the public tranquillity, and to the ſe- 
eurity of perſon and property; neee 
adopted, and the other rejected. e 
To allure when it is raſh to ea to pot 
by pleaſing means when it is improper to exert au- 
thorityz ſtews the man of abilities. Reafon has a. 
natural, and even a tyrannical ſway; it meets with. 
refiſtance, but this very reſiſtance conſtitutes its tri - 
umph; for after a ſhort ſtruggle Wannen an 
intire ſubmiſſion. | 
ST. Lewis, in order to give a  diltafte. of PI 
French juriſprudence, cauſed the books:of the Ro» = 
man law to bo tranſlated; by which- means they 
were made known to the lawyers+of thoſe times. 
Defontaines, who is the oldeſt » law writer we 
have, made great uſe of the Roman laws. His 
work is in ſome meaſure a reſult of the ancient: 
French W of the laws or. HERNE of 


= Chap. 61. pag. 309% 8 
— Be fays of Bit in his prog, 7 N hy 22 mais. 
cette choſe dont j ay. 
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+St. Lewis, and of the Roman law. Beaumanoir 


made very little uſe of the latter; but he recon- 
cited the ancient French laws to the 9 


St. Lewis. 


I HAVE a notion hats that the law book, 
known by the name of the inſtitutions, was com- 
piled by ſome bailiffs, with the ſame deſign as that 
of the authors of thoſe two works, and particularly 
of Defontaines. The title of this work mentions, 


that it is written according to the uſage of Paris, 
Orleans, and the court of Barony ;. and the pre- 
amble fays that it treats of the uſages of the whole 


kingdom, and of Anjou, and of the court of Baro · 
ny. It is obvious, that this was made for Paris, 
Orleans, and Anjou, as the works of Beaumanoir 
and Defontaines were framed for the counties of 


Clermont and Vermandois; and as it appears from 


Zeaumanoir, that divers laws of St. Lewis had been 
received in the courts: of barony, the compiler was. 
in the right to ſay, that his work = related like- 


| -wiſe to thoſe courts. 


Ir is manifeſt, that the e who ems: 
this work, compiled the cuſtoms of the country, 
together with the laws and inſtitutions of St. Lew- 
is. This is a very valuable work, becauſe it con- 


tains the ancient cuſtoms of Anjou, the inſtituti- 


ons of St. Lewis, as they were then in uſe; and, 


nn a word, the whole an of the ancient French 


law. 
Tus difference R work, and thoſe of 


. | ->— Nothing  yagne as the. 6th and prolugue, At firſh they are 
the cuſtoms of Paris, Orleans, and the court of Barony; then they 


are the cuſtoms of all the lay courts of the kingdom, and of the pro- 


voſtſhips of France; at length, they are the cuſtoms of the. whole 


Kingdom, Anjou, and the court of Barony, 


is, 


es 0 * * * 1 
Defontaines and Beaumanoir, is itscheaking in im- 
perative terms as a legiſlator; and this might be 

right, ſince i it was nn er u 


laws. 195 6. 4 
Tun was an intrinhe deten i in this a 


ment; it formed an amphibious code, in which 
the French and Roman laws were mixed, and chere 


things were joined that were no way ene but 
frequently contradictory to each other. 

IAM not ignorant, that the French courts of 
vaſſals or peers, the judgments without power of 
appealing to another tribunal, the manner of pro- 


nouncing ſentence by theſe words, I candemn , or, 
Jabſelve, had ſome conformity to the popular judg- 


ments of the Romans. But they made very little 
uſe of that ancient juriſprudence; they rather choſe 
that which was afterwards introduced by the em- 


peror, in order to regulate, limit, correct, and en- 


Ne nn e ee „ og: Coro e 

| N c cen, ene, 

N 0 H A P. XXkIx. | 5 Arn 
. Continuation of the ſame Subjeft. | 


| HE judiciary forms introduced. by is. Jars: 
tell into diſuſe. This prince had not ſo much 
in view the thing itſelf, that is, the beſt manner. of 
trying cauſes, as the beſt manner of ſupplying the 
ancient practice of trial. The chief intent was to 


"1 give a diſreliſh of the ancient juriſprudence, and: 


the next to form a. new one. But when the in- 
conveniencies of the ns nenn mne _ 
ſucceeded. 51. 


Tre inſtitutions of 8. Lewis did not x therefore 


+ Taſtitutions, ans * 15. 
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o much change the French juriſprudence, as they 
afforded the means of changing it; they opened 
new tribunals, or rather ways to come at them. 

And when once the public had eaſy acceſs to the 


fuperior courts, the judgments which before con- | 
ſtituted only the uſages of = particular lordſhip, WW 


formed an univerſal digeſt, By means of the in- 


ſtitutions, they had obtained general deciſions, | 


which were entirely wanting in the kingdom: when 
the building was iniſhed, they let the FEE fall 
. ground. 

Tus the institutions prodübed ehecte which 


2 onda hardly be expected from 2 maſter-piece'of } 


- legiſlation: To prepare great changes, ſometimes 
- whole ages are REQUIRES the events tr nd thc 
: revolutions follow... 

Tux parliament judged in a laſt reſoit” of al- 


moſt all the affairs of the kingdom. Before „, it 
took eognizance only of diſputes between the dukes, 


counts, barons, biſhops, abbots, or between the 
king and his vaſſals +, rather in the relation they 
Had to the political, than to the civil order. They 


were ſoon obliged'to-render it permanent, whereas: | 
it uſed to be held only a few times ina year: and, | 


in ſhort, a great number were created, in oper 
w be ſufficicar for the gerigen of all mann 
5 cauſes.” 1 
As ſoon as tlie We e Mets a fixed ws, 
by began to compile its decree.  Fohn de Mon- 
"lies ne the reigh 'of hip che Fair, made a 
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hen 7 UT 3 comes it, Wyo will ſay, that when, 
fall LI the. inſtitutions were laid aſide, the judicial 
n- forms of the canon law ſhould be preferred to thoſe 
ch of the Roman? It was becauſe they had continu- 
ally before their eyes the eceleſiaſtic courts, which 
followed the forms of the canon law, and they 
knew of no court that followed thoſe of the Ro- 
man law. Beſides, the limits of the ſpiritual and 
temporal juriſdiction were at that time very little 
' underſtood; there were # people'+ who ſued i in- 
differently, and cauſes that were tried indifferent- 
the ly, in either court. It ſeems as if the temporal 
hey juriſdiction reſerved no other caſes — to 
itſelf than the judgment of feudal matters i, and 
of ſuch crimes committed by laymen as did not 
ad, relate to religion. For * if on the account of con- 
IF ventions and contracts, they had oceaſion to ſue ĩn "i 
1 a: temporal court, the parties might, of their own | 


ly Hf +» \eth et Hemet biden of th billy 
ol France in the year 1313. | | 
- | + Beaumanoir, chap. 11. pag. 458. 
Fa. 1 1 Widows, croiles, &c. Ibid. pag. 53. ARE + 
x $ See the whole eleventh chapter of Beanmanoir, WAR 
| Il The fpiritual tribunals had rere 
„, | pretext of the oath, as may be ſeen by the famous Concordat between 
IF Philip Auguſtus, the clergy and the barons, which is to be ou in 
'S the ordinances of Lauriere. 
h . Beaumanoir, chap 11. pag. 60. 
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ral E ourt to execute the ſentence, they command - 
44 ſubmiſſion by mans of encommunnications. Un- 
der thoſe circumſtances, when they wanted to 
change the courſe of proceedings in the temporal 
court, they took that of the fpiritual tribunals, be- 
-cauſe:they knew it; but did not meddle with that | 
of the Roman la, becaufe they were ftrangers.to ll © 
it: for in point of Practice, people know only what = * 
4s really W | 3 
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Flur and Reflux of the ecclefiaftical and temporal 
ty 8 7H Juriſdi ; $ £25 1 nil n 40 


[THE civil power being in the hands of a pro- 
J digieus number of lords, it was an eaſy mat- 
ter for the eecleſiaſtic juriſdiction to gain daily a 
greater extent. But as the eccleſiaſtic courts wea- 
kened thoſe of the lords, and contributed thereby 
to give ſtrength to the royal juriſdiction, the latter 

gradually checked the juriſdiction of the clergy. 
The parhament, which in its form of proceedings 
had adopted whatever was good and uſeful in the 
ſpiritual courts, ſoon perceived nothing elſe but 
the abuſes which had crept into thoſe tribunals ; 
2nd as the royal juriſdiction daily gained enn, , 
it grew every day more capable of. correcting thoſe 
abuſes. And indeed, they were intolerable: with- WW 
out enumerating chem, 1 call refer o the reader to 


+ See Boutillier, Some rarale, tit. 9. we perſons are incapable 
of ſuing in a temporal court; and Feaumaneit, chap, 11. 5s. 
and the regulations of Philip Auguſtus upon this ſubject; as alfo the 
regulations 1 TRAP Auguſſus. the clergy, and the barons. 


- 


cena. 111. 6+ if * * L 121 * HD, | N 9 N — 
ma | Beaumanoir, to Boutillier, and tolſhe ordinances. 2 
po- of our kings. I ſhall mention only two, in which, 89 3X 
nd- the public -intereſt was more directly concesssd. 
In- Theſe abuſes we know by the decrees that tefermm 
to ed them; they had been introduced in the times 
ral of the darkeſt ignorance, and upon the breaking 


be- out of the firſt gleam of light, they diſappearedy, 


hat From the ſilence of the clergy it may be preſum - 

to ed, that they forwarded this reformation: which, 
hat conſidering the nature of the human mind, de- A 
18 ſerves commendation. Every man that died with - 4 


out bequeathing a part of his eſtate to the chureh, 
which was called dying without cunfeſſion, was de- 
prived of the ſacrament, and of chriſtian burial. 
lf he died inteſtate, his relations were obliged to 
prevail upon the biſhop, that he would, jointly with 
them, name proper arbiters, to determine what ſum 
the deceaſed ought to have given, in caſe he had 
made a will. People could not lie together the 
firſt night of their nuptials, or even the two fol- 
lowing nights, without having previouſly purchaſ- 
ed leave: theſe, indeed, were the three beſt nights E 
| to chuſe; for as to the others, they were not 

much. All this was redreſſed by the parliament: 
= we find in the = gloſlary of the French law, by 
IF Ragan, the decree which is publiſhed * wo: we 
2F biſhop of Amiens. ; 

T RETURN to the beginning of my ee 

Whenever we obſerve in any age or government, 
the different bodies of the ſtate endeavouring to 
augment their authority, and to take particular ad- 
vantages of each other, we ſhould be often miſta- * 
ken were we to conſider their encroachments as an” 


In the word Teſtamentary executors. 
+ The 55th of March, r409. 
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evident mark g their corruption. Through a-fa 
1 tali inſeparable from human nature, moderation 
in men is very rare: and as it is Always much 
"Wſier to puſh on force in the direction in which 
it moves, than to ſtop its movement, ſo in the ſupe- 
or claſs of the people, it is leſs. difficult, perhaps, 
; E find men extremely nN than n 
i Ae 
Tun human mind feels nuch un | exquilits plea- 
4 ſure in the exerciſe of power; even thoſe ho are 
lovers of virtue are ſo exceſſively fond of them - 
ſelves, that there is no man ſo happy, as not to 
have ſtill reaſon to miſtruſt his honeſt intentions; 
and, indeed, our actions depend on ſo many things, 
that it is far eaſier to do good, than to do it well. 


CHAP. XII. 


2 RY Revival of the Roman 2 and the Reſult 
= | thereof. Change in the 7. . 


1 ro the diſcovery of juſtinian- s digeſt to- 
* K J wards the year 1137, the Roman law ſeem- 
3 ed toriſe out of its aſhes. Schools were then eſta- 
bliſhed in Italy, where it was publicly taught; they 
had already the Juſtinian code, and the Novellæ. 
I mentioned before, that this code had been ſo fa- 
vourably received in-that country, as to eclipſe the 
law of the Lombards. 
Tux Italian doctors brought he law of Juſti- 
nian into France, where mare! had only 4 the Theo- 


@ = hay n be 3 John vi. 
- in his conſtitution publiſhed after the ſynod of Troyes, mentions this 
code, not becauſe it was known in France, but . becauſe be knew it 
himſelf; and bis conſtitution was * 5 


2 r 03s.” e 1 AW „, Tas 
15 doſan code; :becauſe Iuſtinian's laws were not 
made g till. aſter the ſettlement of the Barhariags in 
ch Gaul. This law met with ſome oppoſition: but 
12 | It ſtood its ground notwithſtanding the excommu- 
583 

ly 


| Hications'of the popes,;who. ſupported : cheir own _ 
canons. St. Lewis endeavourcd to bring it — 4 
xepute by the trarfflations of Juſtinian s works, m 
by his command, which, are ſtill in manuſcript in 
our libraries; and I have already obſerved, that 
they made great uſe of them in compiling the in- 
ſtitutions. Philip the Fair ordered the laws of 
Juſtinian to be taught, only as written reaſon, in 


"I | thoſe provinces of France that were governed by 

3% cuſtoms; and they were adopted as a law in thoſe 

* == ien where; the Roman 118 had been ragen 
ed. n 


| * HAVE already eve, 35 the. manner of 
* | proceeding by Judiciakcombet, required very little 
. knowledge. in the judges; diſputes were decided 
Serra to the cuſtom of each place, and to a 
few ſimple cuſtoms 41eccived by tradition. In 


_Beaumanoir's time # there were! two different ways 
2. of adminiſtering juſticeʒ in ſome places they tried 
£ by peers f, in others by bailiffs: in following t the 
-. former Ys be Lak gave Jud hand 
* f 1 8 "This 6 .— 1 Wh was publiſhed e ee the ey * e 4 f 

Ce T Decrenals, book g. üt, de privilegiis, capite ſuper perla. 

—_ SOIC. the. ear 1348, I favour of, eee 
1 Orleans, quoted by D Tillet.. ve 41. Aach a4 

"4 * "+ Culdeme of Beauvoilis, chaps x. of the office of bel., 


| + Among the common people the burghers were tried by butgherr, 
_ 26th foqfacy nana wen abel by ave note; uin 
_ RR 5 


vis | 1! R My lad judge, i 
_  cuſtomary:in_your cqurt, &c, as appears from the N 
| Boutillier, Somme rurale, book 4. tit. 21. LP SON 1 


e 
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to the practice of their court; in the latter it was 
theiprodes hemines; or old men, ho "Pointed out 
this ſame practice to the bafliff. Tliis Whole pro- 
veeding required neither learning, capacity, nor 
ſtudy.” But when the dark code of the 'inftituti- 
ons appeared; hen the Roman law was tranſlat- 
ed, and taught in public ſchools; when à certain 
art of procedure and jurifprudenee began to be 
formed; when practitioners and civilians were 
ſeen to riſe; the peers and the prodes homines were 
no longer capable of judging: the peers began to 
withdraw from the lords tribunals; and the lords 
were very little inclined to aſſemble them; eſpe- 
cally as the new form of trial, inſtead of being a 
ſolemn proceeding, agreeable to the nobility, and 
intereſtinꝑ to a warlike people, was become a courſe 
of pleading, which they neither underſtood, nor 
wanted to learn. The cuſtom of trying by IO 
began * to be leſs uſed; that of trying by bailiffs | 
to be more e 403 the baile did not give 1 Judg. 


e jnſenible: we meet with trials by peers even 
in Bontillicr s time, who lived in the year 1402, which is the date 
ot bis will; He gives this formula, book r. tit ar, * Sire Jugs, en 
6 ma juſtice baue, moyenne & baſſe, que j'ai en tel lien, cour, Plaid. 

4* .baillis, hommes feodaux & ſergens.”. Yet nothing but feodal wa- 
ters were tried any. mage * the peers. Ibid. book x. tit. 1. pag» 
16. 1 E 7 

+ As 3 the n of the · letters which their lord ſed 
to give chem. quoted by Boutillier, Somme rurale, book 1. tit. 14. 
which is proved likewiſe by Beaumanoir, cuſtom of Beauvoiſis, chap. 
1. of the ballifſs;/ they only directed the proceedings. * The bailif 
it obliged in the preſence of the peers to take down the words of oy 
42 who plead, and to. aſe the parties whether they are willing to bave 

« judgment given according to the reaſors allecged; and if they ſay, yes, 
i lord; tbe bailiff ought to oblige the peers to give judgment.” Sce 
_ alſo the Inſtitutions of St. Lewis, book 1. chap. 105. and book 1 
N25 is, Li n aka On 5 


4 
* 


| appeals. 


CHAP, XI. o r 1 4 * ' , oo 
ment themſelves, they ſummed up the evidence 
and pronounced the judgment of the prodes homi- 


R net; but the latter being no longer capable of judg- 
ing, the bailiffs themſelves gave judgment. 


Tals was effected o much the eaſier, as they 
had before their eyes the practice of the eceleſiaſtic 


7. courts; the canon and new civil law both con - 


curred alike to aboliſh the peers. - 
Tu us fell the cuſtom hitherto di * "Y 


ſerves in the French monarchy, that judgment 


ſhould not be pronounced by a fingle perſon, as ö 
may be ſeen in the Salic laws, the capitularies, and 
in the firſt * law-writers under the third race. The 


- contrary abuſe, which obtains only i in local juriſ- 
dictions, has been moderated, and in ſome meaſure 
redreſſed, by introducing in many places a judge's 


deputy, whom he conſults, and who repreſents the 


N ancient prodes homines by the obligation the judge is 


under of taking two graduates, i in caſes that deſerve 
a corporal puniſhment; and, in ſhort, it is become 
of no manner of 790285 by the e extreme NY of 


1 2 


0 : 4 ; 1 * 
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* H A P. XIII. 
| Continuation of the fame Sj. 


'HUS re was no hw to prohibit the lords 
from holding their courts themſelves; nonè 


to 5 aboliſh the functions of their peers; none to or- 


dain the creation of bailiffs; none to give them the 
power of judging. All this was effected inſenſibly, 


and by the very neceſſity of the thing. The know- 


* Beaumanoir, chap. 67. pag: 336. and chap. 6r. Pa: 375. and 
316, aun bock à. chop. 19. 
* . 2 ; 


- 
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ledge of the Roman law, the decrees:of the courts, 


the new-digeſt of the cuſtoms, required a ſtudy 
of which the eee eee People Wein- 
capable. n t. 1 4 17 ++ 


TRR only indes we 3 this fab- 8 


; jet is that which obliged the lords: to chuſe their 
bailiffs from among the laity. It is a miſtake to 


look upon this as a law of their creation; for it 


ſays no ſuch thing. Beſides, che intention of the 
legiſlator is determined by the rfeaſons aſſigned in 
the ordinance: in order . that. the bailiffa may be 
„ puniſhed & for their ;prevarications, it is neceſſa- 
ry they be taken from the order of the laity.“ 


The immunities of che clergy in TE» "oo: are 


very well known. | 

W muſt not imagine chat che 3 
the nobility formerly enjoyed, and of which they 
are now diveſted, were taken from them as uſurpa · 


tions: no, many of thoſe Privileges were loſt ] 


through neglect, and others were given up, be- 
cauſe as various changes had been introduced in 
the courſe of ſo many ages, they were .inconfiſtent 
with — 


CHAP. XIV. 
Qf the Proof by Witneſſes. 


HE judges, who had no other. 8 bo by 
than the uſages, inquired very often by wit- 


des into every cauſe thav was. Srought. before 


them. . 
Tus uſage of Judicial combatsbeginning-to de- 


241 was publiſhed in the year 285. 
4 Ut ſi ibi delinguant, „ 


* 
wo 
2 
1 2 


Ly 


n * 1 W 149 
elne, they made their inqueſts in writing. But a 


verbal proof committed to writing, is never more 

| than a verbal proof; ſo that this only augmented 

the expences of law proceedings. Regulations were 
then made which rendered moſt of thoſe inqueſts * 


uſeleſs; public regiſters were eſtabliſhed, which 


Wo afcanaincd; moſt: facts, as nobility, age, legitima- 


cy, and marriage. Writing is a witneſs very hard 
to corrupt 3 the cuſtoms were therefore reduced to 


writing. All this is very reaſonable; it is much 
caſier to 8⁰ and ſee in the baptiſmal regiſter, whe- 
| ther Peter is the ſon of Paul, than: to prove this 

fact by a.tedious inqueſt. When there are. a great 
number of uſages i ina country; it is much eaſier to 


write them all-down in a code, than to oblige in- 
dividuals to prove every uſage. At lengtli the fa - 

mous ordinance was made, which. prohibited the 
admitting of the proof by witneſſes, for a debt ex- 


exeding an hundred leres, unleſs there was the be+ 
| ne ” 2 raph in — | 


CHAP: XIV. 
va Cuftems of Frances 888 
'RANCE, av has-beew alteady- ed 


governed by unwritten cuſtoms; and the par- 
ticular cuſtoms · of each lordſhip canſtituted the ci- 


vil law. Every lordſhip had its civil law, accord . 


ing to Beaumanoir 4z and fo particular a law, that 
this SET; . is worked TO as a hminary, and 


© 6 Infhiuti- 
| ons, boek 1. chap. 51. and 12, 
Þ- Prologue to the cuſtom of Beauvoiſis. 
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a very great luminary, of thoſe times, ſays, he daes 

not believe that throughout the whole kirigdom 
there were two loedſhips _—_ en wh the 
fame law. 3 > 
__ Tas prodigious neren had a ee ori- 

gin. With reſpect to the firſt, the reader may 
recollect what has been already ſaid concerning it 
in the '* chapter of local cuſtoms: and as to the 

ſecond, we meet with it in the different events of 
legal duels ; it being natural that a continual ſe- 
ries of fortuitous caſes muſt have ons baja id 
of new cuſtomws. 

TREsE — 47 were nds in * memory - 
of old men; but W laws or written wenn 
Were ,, 5 on mwoh file morls barges 

1. Ar Dating, + of the ghied _ the 
kings: gave not only. particular charters, but al- 
ſo general ones, in the manner above - explained; 
ſuch are the inſtitutions of Philip Auguſtus, and 
thoſe made by St. Lewis. In like manner the 
great vaſfals, in concurrence with the lords who 
held under them, granted certain charters or eſta- 
bliſhments, according to particular circumſtances 
at the aſſizes of the duchies or counties: ſuch were 
the aſſize of Godfrey count of Britany, on the di- 
_ viſion of the nobles; the cuſtoms, of Normandy 

granted 'by duke Ralph; the cuſtoms. of Cham 
pagne, given by king Theobald; the laws of 81. 
mon count of Montfort, and others. This produced 
ſome written laws, and even more general ones 
than thoſe they had before. A e eee THESE fs 

2. AT the commencement of the third race, 
2 all the ! were e * 


1 ede callin of ordinances, by karriere. 7 | 
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there were ſeveral reaſons which a deter- 
mined the kings and lords to infranchiſe them. 1 
Tux lords by infranchiſing their bond · men gave 4 
them property; it was neceſſary therefore to give „ 
them civil laws, in order to regulate the diſpoſal 
of that property. But by infranehiſing their bond-. 

men, theylikewiſe deprived themſelves of theiripro- 
perty; there was a neceſſity therefore of regulating 
the rights which they reſerved to theinfelves, is an 
equivalent. for that property. Both theſe things 
were regulated by the charters, of infranchiſement z. 
_ thoſe charters formed a part of our ere os 
this part was reduced to writing. g eig mil 

42 UNDER the. reign of. St. Tala and-of the 
ſucceeding princes, ſome able practitioners, ſuch» 
as. Defontaines,, Beaumanoir, and others, commit- 
ted, the cuſtoms of the bailiwicks to writing. Their 
deſign was rather to give the courſe of judicial 
proceedings, than: the uſages of their time in te- 
ſpect to the diſpoſal. of property. But the whole 
is there, and thoughr, theſe particular authors have 
no authority, but what they derive; from the truth 1 
and notoriety of the, things they ſpeak of, yet | 
there, is not the leaſt doubt but they. contributed | 
greatly. to the reſtoration of our antient French 
juriſprudence. Such was. in thoſe 0 our com- 
mon law.” 

Wx are come. now to the a ae bude a 
VII. and his ſucceſſors cauſed the different local lj 
cuſtoms throughout the kingdom to be reduced to _ 


— 


writing; and preſcribed ſet forms to be obſerved at 


their digeſting. Now as this digeſting was made 
through all the provinces, and as people came from 
each lordſhip to declare in the general aſſembly of 
the province the written or unwritten uſages of 
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—— III AB , A EE OO ct en ———— —-— * — — * — * — — — ? 9 bs * 
” * 7 he at <4 E * 2 * oY 
hy - ” * o N Abe I A m_ 0.5 | + * ä 8 oa A 2 e Nn * 6 4 p * = = wo err - Ja. > 
* p 9 1 — K . A das * "IP * * 9 oe 9 * * 7 (ode od og oy Tn a a * 75 \ * ** oy ins "7P ” * * 0, 
s 2 . * K * bt 4 6 pe” # 4 l 
C þ 0 4 # * 
E b. & oy 
8 5 — © 
* 
0 7 . * 4 E 
My " : 
* , * - 


a RG Tu. 7 Wit A wo et rn 
; = 


* . Fd 


. THE/SPIRET BOOE FXYHL. 


152 


ceeach place, endeavours were uſed to render the 


cuſtoms more general, as: much as poſlible, with-- 
out injuring the intereſts -of individuals, which 


characterized in a threefold manner ; they were 


committed to writing, they were made more ge- 


neral, and they n the ſtamp of. the _ _ 


_ thority. 


'- Many of theſe ins eng Need Ans 8. a 


new, ſeveral changes were made either im ſuppreſs 


fing whatever was incompatible with the actual prac- 
tice of the law, or ee enn things ee 
from this practice. 

\Trover the eommon law is conſidered a- 
mongſt us as in ſome meaſure oppoſite to the Ro- 


man inſomuch that theſe two laws divide the dif- 


ferent territories; it is nevertheleſs true that ſeve - 
ral regulations of the Roman law entered into our 
cuſtomo, eſpecially when they made the new di- 
geſts, at a time not very diſtant from ours, when 
this law was the principal ſtudy of thoſ&-who were 


defighed for civil emplioyments; at a time when 
it was not uſual for people to boaſt of not know 
ing What it was their duty to know, and of know- 


ing what they ought not to know; at a time when 
a quickneſs of underſtanding was made more ſub- 
ſervient towards learning, than pretending to, a 

profeſſion z and when a continval: purſuit of a- 
muſements was not t even _ charaSeriftie of wo- 
men- nn geiles 
1 bl have bein more ditrufe at the con. 
clufion of this ny 1 nen eder -t into the ſeve- 


| + This was oblrved th dating of os a of - 
22 6 3+ 


ral details, ſhould have traced all the inſenſible 4 
changes which from the opening of appeals, have 0 


. * 
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3 


formed the great Corpus of our French Juriſpru- 


dence. But this would have been ingrafting one | 
large work upon another. I am like that antiqua- 
rian 4 who ſet out from his own country, arriv-- 
ed in Egypt, caſt an Te: ot the „ and Fee- 1 
turned home. | 8 ; 4 
4 Ta the Spector. 9 
(- £ x 
þ . 
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«> ö 5 ? 
3 . 
15 G: 8 : 
| 1 1 1 
39.31 13 j\ 3 
gre oy . 1 17 ; 


* 


* 


T WE SP 1 R 1 1 


5 0 0 k XXI x. ' 25 5 
2 the 10 75 of copoſng l. Laws. 


Vo N e 1 1 3 1 * 
! 


— 3 1 5 * yr * - 1 : "9" TTL Et 


CHAP. 1. 
Of the Spirit of a Legiſlator. 


Say it, and methinks I have undertaken this 

work with no other view than to prove it; 

the ſpirit of a legiſlator ought to be that of mode- 

ration; political, like moral evil, continually ly- 

ing between two extremes. 'Let us produce an 
example. 

Tux ſet forms of zones are een to liber- 
ty; but the number of them might be ſo great as 
to be contrary to the end of the very laws that e- 
ſtabliſhed them; proceſſes would have no end; pro- 
perty would be uncertain; the goods of one of the 
5 parties would be adjudged to the other without 

examining, or they would doth be deſtroyed by « ex- 
 amining too much. | 
Tux citizens would loſe their liberty and ſe- 
curity ; the accuſers would no longer have any 
means to convict, nor the accuſed to Juſtify them- 
ſelves. 


* 


law 'of 1 15 — meant only the diviſion of the n 
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beate, 9 we fame Subject, l 


the law of the twelve tables, which allowed 


the creditor to cut the inſolvent debtor into pieces, 
juſtiſies it even by its cruelty, which prevented 
people from borrowing beyond their ability of pay - 


ing. Shall then the cruelleſt laws be the beſt? 
Shall goodneſs conſiſt in 11445 od all Tu rela- 
tions of na be deſtroyed ?' . 
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That the Laws which ſeem 0 deviants frond the - 
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"HE law of FRAN which declired e e 
©" ſons infamous who eſpouſed no ſide in an 
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inſurrection, ſeemed very extrabrainary but we 


ought to conſider the circumſtances in which Greece 
was at that time. It was divided into very ſmall 


ſtates: and there was reaſon to: apprehend, leſt in a 


republic, torn by inteſtine diviſions, the ſobereſt 
part ſhould keep. retired, in conſequence of which, 
things might. be carried to extremity. 


In the ſeditions raiſed in err fates, _ 
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I&ecilius ſays, that he never ſaw nos read of an ivſtance, in c 
at yt Te but je-is Ie, that no ſed: pp- 
ment Nr t the 
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tom the ſale of the debtor, ſeems very probable, 
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bulk of the citizens either made or engaged in the 
quarrel. In our large monafchies parties are form- 
ed by a few, and the people chuſe to live peace- 
ably. In the latter caſe it is natural to call back 
the ſeditious to the bulk of the citizens, and not 
theſe to the ſeditious: in the other it is neceſſary 
to oblige the ſmall number of prudent people to 
enter among the feditious: it is thus the fermen- 
tation of one liquor * 8 by e drops 
" r. - 


ut RS 


of the Laws contrary fo the Views 75 the Le- 
&iflater . 3 | 


"HERE. a are TRY fo kttle nd by "A 

legiſlator, as to be contrary to the very end 
he propoſed. Thoſe who made this regulation a- 
mong the French, that when one of the two com» 
| petitors died, the benefice ſhould devolye to the 
ſuxvivor, undoubtedly had in view the extinction 
of quarrels: but the very reverſe falls out, we ſee 
the clergy at vatiance every day, and kke * 
. worrying cnc anether Oded. 5 


CHAP. v. 
Continuation of the ſome Suljeft. 
E law I am going nn is to be 
found in this oath preſerved by Aiſchines 43 


Nr ol the 
* Ar. and that I will not vert. the 
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„s eourſe of its running waters; if — 
ic. preſume to do ſuch a thing, I will declare war 
« againſt them, and will deſtroy their towns. 
* The laſt article of this law, which ſeems to con- 
firm the firſt, is really contrary; to it. Amphicty- 
vn is willing that: the Greek towns: ſhould never 
— and yet his law paves: the way for- 
their deſtruction. In order to eſtabliſi a proper 
law of nations among the Greeks, they ought to 
have been accuſtomed early to think it a barbarous- 
thing to deſtroy a Greek town; conſequently, they 
ought not even ta ruin the deſtroyers. Amphic- 
tyon's lau was juſt 3. but it was not, prudent; this 
appears even from the abuſe. made of it. Did not: 
Philip aſſume the power of deſtroying towns, un - 
der the pretence of their having infringed the laws: 
_ of the Greeks? Amphictyon might have inflicted 
bther puniſhments; he might have ordained, for 
example, that a certain number of the magiſtrates. 
of the deſtroying: town, or. of the chiefs of the in- 
fringing army, ſhould be puniſhed with death ;. 
that the deſtroying nation ſhauld ceaſe for a chile 
to enjoy the privileges of the Greeks ;, that they: 
ſhould pay a fine till the town was rebuilt. The 
law ought, above all things, 6 to aim at t'the repars- 
nion | of r 5 
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E The Laws which oppor the jame, have not af al | 
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This law was conſidered at Rome as extremely pro- 
per for reconciling the debtors to their creditors; 
becauſe by obliging the rich to lend to the poor; 
they enabled the latter to pay their debts. A law 
of the ſame nature made in Francs at the time of 
the ſyſtem, proyed very fatal; becaufeit was enac- 
ed under a moſt frightful ſituation. After depri- 
ving people of all poſſible means of laying out their 
money, they. ſtripped them evenof the laſt reſource 
of keeping it at home; which was the ſame as ta- 
king it from them by open violence. Cxſar's law 
was intended to make the money. circulate; the 
French miniſtexs deſign was to draw all the mo» 
ney into one hand. The former gave either "veto a 
or mortgages on private people for the money: the 
latter propoſed in lieu of money, nothing but ef- 
focts which were of no value, and could have none 
by their very nature, becauſe the law te qe 
"mn n webe of e * i'm; hs "STOLE 


py þ Is ” oa _ A P. vil. : 
Continuation i the ſame Sah. ele 7 cem · 
beine Laws in a proper Manner. | 


HE fac of oftreciſm was ; eſtabliſhed at = 
thens, at Argos #, and atSyracuſe. AtSy- 
racufe it was productive of numberleſs miſchiefs, 
* becauſe it was imprudently enacted. The prin- 
cipal citizens baniſhed one another by holding the 


leaf of a fig tree ; in their hands ; ſothat thoſewho 


had any kind of merit withdrew from public affairs. 
At Athens, where the legiſlator Was ere, of t 


4 Arifior, Repub. Ab. 5. chap. 3. | n 


onA. virr; 0 A ws # 259: 
proper extent and limits of his law, oſtraciſm pro- 
ved an admirable regulation: they never condemn 
ed more than one perſon at a time; and ſuch a 
number of ſuffrages were tequiſite for paſling this 
| ſentence, that it was very difficult for them to ba- 
nifh a perſon whoſe wwfenes was not een 
the fs? 12099 Fa ME. 
TER power of 1 : was e 155 e- 
very fifth year: and indeed, as the oftraciſm /was 
deſigned againſt none but great perſona es who 
threatened” the ſtate with danger, it ougbe not to 
Have been the tranfz ion of erer day 71- 08192 
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. Laws which appear the Janie, moneg always 
. — made _— the Jame Motive. 
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inn © 
N FOUR dow detec melt ofthe Roman. ; 
Jaws on ſubſtitutions; but through! quite a dif- 
* motive from the Romans. Ade . ; 
ter the inheritance was accompanied with certain * 
facrifices, which were to be performed by the inhe- . 
ritor, and were regulated by the pontiſical law; 
hence it was, that they reckoned it'diſhonoutable ' 
to die without heirs, that they made ſlaves: their 
heirs, and that they deviſed ſubſtitutions. Ofthis 
we have a very ſtrong proof in the vulgarſuhſtitu - 
tion, which was the firſt invented, and took place 
only when the heir appointed did not accept ofthe 
N len Its view was not to terry the 


x 3 
enen r ohr 
ee eee incumbered, they, eluded | 
the pomtifical law by certain fales, from whence come the * 
n N 1 
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-eſftate in a family of the ſame name, men 
e eee ee _ 


That: the Cel and Ronen Laws Cuties aa 


| lu not thraugh the Ae Motive. 


e * Plato e, a has killed one nearly 
related to him, that is himſelf, not by. an or- 
der of the magiſtrate, not to avoid ignominy, but. 
through puſillanimity, ſhall be puniſhed... + The . 
Roman. law. puniſhed this action when it was not 
committed through publanimity, through weari- 
neſs of life, through impatience in pain, but from a 


ctiminal defpair. The Roman la aequitted where 


the Greek condemned, and condemned where the 


other acquitted. 


Frog law was . . Lacedzmo- 
nian i ns, where the orders of the magiſtrate 
wereabſolute, where ſhame. was the greateſt of ca · 
Iamities, and puſillanimity the greateſt of orimes.. 
The Romans had no longer u MII. 
ien was only a fiſcal law. > 

Dunne the time af the ks. there ane | 


Bear Re nd ſuicides: this.adtion is always: 


conſidered by. their hiſtorians in a favourable light, 
and we never meet with any puniſhment inſlicted 


| upon-thoſe who committed it. 


'UnDen the firſt emperors, the great families of” 


Rome were always deſtroyed by criminal proſecu - 
tions. The cuſtom was. then introduced of pre- 


2 R In this: 


# Book 9. of laws. 3 


Thet 25 wheh-fm contrary; per bum N 


ear . i err e e ww 
they found a great advantage: they kad v an fonou- 
rable interment, and their wills were executed, be“ 
cauſe there was no law againſt:ſuieides. But when 
the emperors became as avaricious as cruel, they 


deprived thoſe who deſtroyed themſelves ie 


means of preſerving their eſtates, by rendering it: 
criminal: for a perſon to make away with elf. 
through a criminal remorſe. 5 

Wr have been ying of the ee N rhe. f 


emperors, is ſo true, that they conſented + that the- 


eſtates of ſuicides: ſhould not be confiſcated, when 
the crime for which they killed themſclyes was not. 
er with. confiſcation... ot 
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Nour ties wegire Ria to priph etl 1 
cn ag bur-this wir not allo 
the Romans: T3] 4 2 
A $UMMONS: was 2: l. violent action, 11 2 
kind of a.warrant-for ſeizing the ® bady hence it 
was no more-allowed' to: ſummon a. perſon in his: 
own houfe, than it is now. ee to arreſt e - 


fon in kis own houſe anne 4 
. I 4 AL T1 5 {Et 0 15 3 WER = ? 
ts, poets — Tacit. N ui 


+ Reſeript of the emperor; Plus in the. 3d hn, fot ee 


bons eum qui ante ſeat. marterr fbi conſtivernat... : -I 


+ Leg. 18. ff. de in jus vocanda. 
I See the law ofthe 13. tables. q 
© Hu agen Nome . ſummon hl * 
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Bor the Roman 5, and our: laws admit of this 


principle alike, that every man ought to have his 
- own. houſe for an ane en * Amen _ 


eee. l 10 c 211 
e 4; CHAP: xr 
ny How we areto judge of the 7 We. bers. 


N 
I France, the puniſhment againſt falſe ne. 
1 ſes is capital; in England it is not- Now, 


| > be able to. judge which of theſe two laws is the 
beſt, we muſt add, that in France the rack is uſed 


againſt criminals, but net in England; that in 
France the accuſed is not Pern itted to produce his 
witneſſes; and that they 1 very ſeldom admit of eir - 
enmſtanial. evidence in favour of the priſoner; in 


England they allow of witneſſeson both ſides. Theſe 
three French laws form a cloſe and well connected 


fyſtem; and ſo do the three Engliſh laws... Nhe 


law of England, which does not allow of che rack - 


ing of criminals, has but very little hopes to tra 
from the accuſed a confeſſion of. his crime; for 


this reaſon it invites witneſſes from, all parte, and 


does not venture to diſcourage them by. the fear of 


a capital puniſhment. The French law, which 


has one reſource more, is not afraid of intimidating 
the witneſſes; on the contrary, reaſon requires 
they. ſhould be intimidated; it liſtens onlx to the 

witneſſes on one ſide v, which are thoſe produced 


by the attorney. general, and the fate of the accu: 


g See the law 18. ff. de in jus vocando. 


V  ® By the ancient French law, witneſſes were keard on both Gdes 


hence we find in the inſtitutions of St: Lewis, book r; chap. 5. thay; 


| r 


— 


x cn II. or raws: 1063 
bis | ſed depends ſolely on their teſtimony. But in Eng 


bis land they admit of witneſſes on both ſides, ani 
ffepy the affair is diſeuſſed in ſome meaſure, between 
2th them; conſequently falſe witneſs is there leis: dan · 4 


gerous, the accufed having' a remedy againſt the 
falſe witneſs, which he has not in France. Where 
fore, to determine which of thoſe laws are moſt a- 
greeable to feaſon, we muſt not conkder | them 


122 hay py wo nn Os A 1 


. n A . X 

d That ned which ae the ee areſametimes res N 
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E Greek 8 Roman laws inflicted avg 
fſame 4 puniſhment on the W 
the thief; the French law | does the mne. 
former acted rationally, but the latter does 9 4 
Among the Greeks and Romans, the thief was 
condemned to ' a pecuniary puniſhment; : which 
oughr alſo to be inflicted on the receiver: for eve - 
ry man that contributes in what ſhape Cn" 
damage, is obliged to repair it. But as the pu- 
niſnment of theft is capital with us, the receiver 
cannot be punithed like the thief, without Earry- 
mg things to exceſ. A receiver may act inno- 
cently on a thouſand occaſions; the :thief is al- 
ways culpable: one hinders? the conviction: of:.s 
crime; the other eommits it; in one the whole is 
paſſive; the ether is active ; the thief. muſt: ſur⸗ 
mount more obſtacles, and his ſoul muſt be more 
hardened againſt che laws. st! er l 
Tun civilians have gone anden 6 ey look, »„ 


r n 27-3 re 0 00 5 
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— tlie: As more. deſpicable than e the 
thief; fam were it not for: the receiver, the cheſt, 
fay: they, could not be long coneealed. But this | 
again might be right when there: was. only a pecu - 
mary puniſhment the affair inqueſtion was a da- 
. mage done, and the receiver was generally better 
able to repair it: but when the puniſhment became 
2 _— Presses een 


eee 51.81 M100 ad 
CHA PE Au. 


That we. muſt ner ſeparate the, Laws frem the End” 


Jer which they were made of the Roman. Laws. 
| TIPS. 


" = * * 2 5 , "+" ; 
2 1 Hal . Th I 1 5 #5 iy, 


HEN acid essa * ka, this: 
vs called by the Roman an open theft; 
hen be: warnetdefeied: eee 
E. c ae eee I 
Tun law of the twelve W e that. an 
open thief ſhould be whipt with rode, and con - 
dernned to ſlavery, if he had attained the age of pu- 
berty; or only whipt, if he was not; of ripe age; 
but as for the private thief, he was only condemned 
to a fine of double the value of what he bad ſtolen. 
W the Porcian law aboliſhed the cuſtom 


ef-whipping the citizens with. rode, and of redu- 


cing them to ſlavery, the open thief was condemn 
ed ton payment of faur · fold, and they ſtill con - 
tinted to candemn the nnen to nn 
of double. 

Ir ſeemsſarprizing, des bade laws Hovldmake 


| 22 1. ff. de rere piatorhus. ak 


ee what Favorious fays in — 


3 Th 
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and in the puniſhments they inflicted. 
deed, whether the thiek was detected eicher before 


—. 


ſuch a difference in the quality r —_— 


or after her had carried the ſtolen goods tothe place 
inte tided, this was a eireumſtanee which did nat 
alter the nature of the crime. I do nat at all doubt, 
but the whole theory of the Roman laws with re · 
gard to theft as borrowed from the Lacedæmoniĩ ; 
an inſtitutions. Lycurgus, with: a view of ten- 
-dering the citizens dexterous and ounning, ordain- 
ed that children ſhould be practiſed in thĩeving, 
and that thoſe, ho were caught in the fact ſnould 
be ſeverely whipt: this occaſioned among the 


| Greeks, and afterwards among: the Romans, a great 
difference between an open and a private theft +, - 


Anon the Romans a ſlave who had been guil- 
ty of ſtealing was throw from the Tarpeian rock. 
Here the Lacedæmonian inſtitutions were out of 
the queſtion; the Jaws of Lycurgus with reſpect 
to theft Were not made for flaves; to deviate from 
them in this N as in ny rr to 
them. 

Ar Rome, whois — of unripe age ber. 
pened to be caught i in the fact, the pretor 
manded him to be whipt with rods according ts 
his pleaſure, as was practiſed at Sparta. All this 
had a more diſtant origin. The Lacedzmonians. 
had derived theſe ufages from the Cretans; and 
Plato's, who wants to prove that the Cretan in- 


ſtitutions were defigned for war, cites the follo v 


| ing, namely, the habit or Power of bearing pain 
Lesbe 0 ſiys in the life of Lyeurgus with che 


laws of the Digeſt, title de Ky and the inſtitutes, book 4. tit. 1. ö 


ſect. 1, A and 3. 
+ I" book, 1. 


— 
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In private combats,” and in ien inflited 
fer open theft: . Mae tt inn te 
As the vivil laws an the politicat inſti- 

_ tutions; becauſe they are made for-the-fame fociety; 

- Wheneverthere is a deſign of adopting the civil la 

of another nation, it would be proper to examine 

before hand whether-they have both the rhme _ 
tutions, and the fame political lat. 

211 Tavs when the Cretan laws on. aha wha a- 

dopted by the Laeedæmonians, as their conſtitution 

and government. were adopted at the ſame time, 

theſe laws were equally reaſonable in both nations. 
But when they were carried from Lacedzmonia to 
Rome, as they did not find there the ſame conſti- 
tution, they were always thought ſtrange, and had no 

f manner of c connexion e _ be on REY of 


— 


. : * +” 
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CHAP. XIV. 


That 1 we re nat ſeparate the Laws from as * 
; ; "Oe in which they were made. 5 
IT was. W e by. a 725 at F * 1 
the city was beſieged,, all the. uſeleſs people 
ſhould be put to death ?, This was an horrid po- 
litical law, j in . of an abominable law 
of nations. Among the Greeks the inhabitants of 
a toy tahen, loſt their.civil liberty, and were fold 
as ſlaves. The taking of a town implied its intire 
deſtruction; which is the ſource not only of thoſe 
obſtinate defences, and of thoſe unnatural actions, 
but alſo of thee e laws e an me 


times enacted. N 
* Tnutilis ætas cocilatur- g in Hermg. 


by 


C HAP. DV. 


Jon they a1 are 2 80 to re their * 


8 | e. f 


| . and . to er | 


rians, de popularib. lexib. art 4. 
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Turn 3 laws 4 ordained that phyſicians 
ſhould be puniſhed for neglect or unſkilfulneſs; 
In thoſe caſes, if the phyſician was a perſon of any | 
fortune or rank, he was only condemned to depor?- 
tation: but if he Was of a low condition, he was 
put to death. © our inſtitutions it 18 otherwiſe: 
The Roman laws were not made under the ſame 


circumſtances as ours: at Rome every ignorant pre- 
tender intermeddled with phyſic; hut amongſt us, 
phyſicians are obliged to go through a regular courſe 


of ſtudy, and to take their degrees; for which rea - 


2 


on. 


. gb: 
— 2 


; CHAP. xv. 5 Fork 
That ne Poets it is proper the Law foould amend i 


l 5 


* 


HE bans of che 1 6 8 allowed peo- 

ple to kill a night-thief as well as a day- 

thief, if upon being purſued he attempted to make 
a defence: but it required that the perſon who 
killed the thief+ ſhould cry out and call is fel- 
low-citizens; this is indeed what thoſe Jaws, which 
allow people to do juſtice to themſelves, ought al- 
ways 10 require. It is the cry of i innocence, which 
in the very moment of the action, calls in witneſ- 
"TRE oo we ought to 


I The Cab las & Scar, bla 6 4. te. „el 4. 
Jula, eat. KS 39-1 hs 
* Sce the 4th low, © ud Bo 8 ö | 
t 1biJem, ſee the decree of Taſũlon added to the lay lar baun. 
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make cognizance of the action, and at. the very in- 

ſtant of its being done; an inſtant when every thing 

ks, even the air, the countenance, the paſſions, 

e ſilence of the agent; and when every word ei- 

— candemmns or abſolves. A law which may be- 
come ſo contrary to the ſecuxity and liberty of the 


9 W e We * 


0 N A v. | XVI. 
, to be cbſervedon the compoſngef Law. 


THEY 12 have a genius filfficient to > enable 

them to give laws to their own, or to ano- 
aher nation, ought to be particularly attentive to 
the manner of forming them. 

- Tas ſtile ought to be conciſe. The laws ofthe 
twelve tables are a model of conciſeneſs; the very 
children * uſed to learn them by heart.  Juſtini- 
an's Novelle were ſo very ue, that chey * 
obliged to abridge them +. 

Tn ſtile ſhould likewiſe be plain wy” . 

a direct expreſſion; being better underſtood than an 
| indirect one. There is no majeſty at all in. the 
laws of the lower empire; princes are made to 
ſpeak like rhetoricians. When the ſtile. of laws is 

tumid, they are looked upon only as a work of pa- 
rade and oſtentation. _ 

Ir is an eſſential artidle that, the moral oe 
laws ſhould excite in every body the ſame ideas. 
Cardinal Richelieu, agreed, that amimiſter might 

be aceuſed before che King; but oy would ene 


Ut carmen eee leg. 2. 
+ It is the work of Irneris, 


7 Political teſtament, 


HA. XVI. © r 1 4 8. | T 169 5 
accuſer puniſhed, if the facts he proved were not | L 
matters of moment. This was enough to ſtop peo» =» | 
ple from telling any truth whatſoever againſt the "i 
miniſter; becauſe a matter of moment is entirely 
relative, and what may be of moment to one is not 
ſo to another. ** 

TRE law of Hongeiue puniſbed with Mages any 
perfon that purchaſed a freed-man as a flave, or 
that 9 gave him moleſtation. He ſhould not have 
made uſe of ſo vague an expreſſion ;. the moleſta- - 


don given to a man, wholly me e e on the i a 
4 of his ſenfibility. 
able WHEN the law would G's a ſerrate poi a ies 
—_—_ it ſhould avoid as much as poſſible the eſtimating + 
8 it in money. The value of money changes from a 
{ihe thouſand cauſes, and the ſame denomination'conti- 

nues without the ſamething. No one is ignorant 

1 1 of the ſtory of that impudent : fellow at Rome, who | 
246d uſed to give thoſe he met a box on the ear, and 4 
* afterwards tendered them the five CARY prey 4 
F 7 of the law of the twelve tables. / 
P 23 Wax the law has once ſixed the idea of things: 
N it ſhould never return to vague expreſſions. | The 
the ordinance of Lewis XIV.“ concerning criminal 
wu matters, after an exact enumeration of thecauſe in 


g which the king is immediately concerned, adds 
* theſe words, and thoſe which in all times have 
66 _ gens to the n of the _—_ a 


the 
eas. | 
ight $ Aut qualitet 8 one 1 3 Wk . to 
che the Theodoſian W the firſt volume of father Sirmond”s Fo GE 

g 737. e i . 


4 Aulus Gellivs, book 20. chap. t. 
* We find in the verbal * of this ee the motive: : that 
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C7  judgaeg” this renders the * again arbitrary, | 
after it had besen fixed. 


ente informed; 


that the parties appeal three, four, and ſix months 
after judgment, contrary to the cuſtom of the king - 
dom in the country governed by euſtom: he there - 
Tore ordains, that they ſhall appeal forthwith, un- 
leſs there happens to be ſome fraud or deceit in the 
attorney g, or unleſs there be a great or evident 


cauſe to ſue the appeal. The end of this law de- 


ſtroys the beginning, and it deſtroys it ſo effectu- 
ally, that: they uſed afterwards to appeal during the 


Apace of thirty yearsll. 

Taz law of the Lombards 1 does not allow a 
Woman that has taken a religious habit, though ſne 
has made no vow, to marry; becauſe, ſays this law, 


« ifa ſpouſe who has been contracted to a woman 


only by a ring, cannot without guilt be married. 
— 6 to another; ſor a much ſtronger reaſon the 


* ſpouſe of God or of the bleſſed virgin“ 


Now I ſay, that in laws the arguments ſhould be 
«drawn from one reality to another, and not from 


reality to figure, or from figure to reality. 


A Law enaQed by Conſtantine 6, ordains, chat 
the ſingle teſtimony of abiſhop ſhould beiſufficient, 


without liſtening to any other witneſſes. This, 


Prince. took a very ſhort method; he judged of 
affairs by perſons, and of perſons by dignities.. 


+ In his erJinance of Montel· les- tours · in the ꝓear 1463. 
$ They might. puniſh the attorney, without there being any neceſ- 


' . ſry of diffurbing the public order. 
The ordinance of the year 1669, . foms regulations u- 


pon this head. j 
L Book 2. tit. 37. 5 
In father Sir mondus“s appendix to the Theodoſian code, tom. * 
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Tux laws ought not to be ſubtle; they are de- 
I Igned for people of common underſtanding, not as 


an art of logic, anne, reaſon of a ſather 


of a family. | 
. WHEN thereiis no neceſſity for exceptions and 
limitations: in à law; it is much better to - omit 


them: details of that kind throw people into new 


details. 
No alteration mould be made in a * without 
ſufficient reaſon. Juſtinian ordained, that a huſ- 
band might be repudiated, and yet che wife not 
loſe her portion, if for the ſpace of 1 two years he 
had been incapable of conſummating the marriage. 
He altered his law afterwards, and allowed the 1 
poor wretch three yeurs. But in a caſe of that na- 
ture, two years are as good as three, and three are | 
not worth more than two. 

. Waen a legiſlator condeſcends to give 9 


1 of his law, it ought to be worthy of its majeſ- 


ty. A Roman g law decrees, that a blind man is 


incapable to plead, becauſe he cannot ſee the or- 


naments of the magiſtracy. So bad a reaſon muſt + 
have been given on purpoſe, when ſuck a number f 
of good-reaſons' were at hand. 
Paul the civilian + ſays, that a child grows per- 
fect in the ſeventh month, and that the proportion 


of Pythagoras's numbers ſeems to prove it. It is 


very odd that they ſhould judge of thoſe things 7 
the proportion of Pythagoras's numbers. e 
SoM French lawyers have aſſerted, that when 


| ths king made an 3 of a new country, the 


k 1 I Cod. de Repudiir. 5 : - 
J See the Authentic Scud hodie, in the e 
§ Leg r. ff. de poſtulands. 
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churches became ſubject to the Regale, becauſe the 
king's crown is round. I ſhall not examine here 
into the king's rights, or whether in this caſe the 
reaſen of the civil or eccleſiaſtic law ought to ſub - 
mit to that of the law of polities: I hall only ſay, 
that theſe auguſt rights ougbt to be defended by 
grave maxims. Was there ever ſuchathing known, 
2s the real rights of a dignity, e on the He ; 
gure of that dignity's ſign? ' 
- DaviLa + ſays, that Charles IX. was | declared.? 
cl age in the parliament of Roan at fourteen years 
cammenced, becauſe the laws require every mo- 
ment-of the-time to be reckoned, in caſes relating 
to the reſtitution and adminiſtration of an orphan's 
eſtate: whereas it conſiders the year begun as an 
year complete, when the caſe is concerning the ac- 
quiſition of honours. I am very far from cenſu- 
ring a regulation which has been hitherto attended 
with no inconveniency; 4 ſhall only obſerve, that 
the reaſon alledged + is not the txueone; it is falſe, - 
that the government of a nation is only an honour. 
Ix point of preſumption, that of the law is far 

preferable.to that of the man. The French law 
conſiders every act of a merchant during the ten 
days preceding his bankruptcy as fraudulent: this 
is the preſumption of the law. The Roman law 
inflicted puniſhments on the huſband who kept 
his wiſe after ſhe had been guilty of adultery,” un- 
eſs he was induced to it thraugh fear of the event 
of a law-ſuit, or through contempt of his own 
ſhame; this is the preſumption of the man- The 
| _ judge muſt have preſumed the matives of the huſ- 


1 Della guerra civile di Francia, pag. 96. 
1 The Chancellor de I Hopilal. ibid. 
It was made in tlie month ef nb, 1702. 
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band's conduct, and müſt have determined a very 
obſcure and ambiguous point: when the law pre- 
"nes it gives a fixed rule to the judge. 

PLATo's law +, as. I have already remarked, 
if 9 that a puniſhment. ſhould be inflicted on 
'- IS the perſon who killed himſelf not with a deſign of 
a | avoiding! ſhame, but - through pulillanimity. "This: 
; law was ſo far defective, that in the only caſe in 

which it was impoſſible to draw from the criminal 
5 an acknowledgment of the motive upon which he 
a had acted, it required the judge to determine con- 
n theſe motives. | 
As uſeleſs laws debilitate uch as are l 
fo thoſe that may be eaſily eluded, weaken: the le- 
: gifſation.. ' Every Jaw ought to have its effect, and 
no one ſhould be ſuffered to deviate from it by a 


A 
+ - on 


= Particular exception. 

i THE Falcidian law crdeined among the Romans, 
4 "hes: the heir ſhould: always have the fourth part of 
7 3 the inheritance: another law * permitted the teſta- 


tor to prohibit the heir from retaining this fourth 
1 part. This is, making a jeſt of the laws. The 
Fl Falcidian law became uſeleſs: for if the teſtator 
F had a mind to favour his heir, the latter had no 
4 need of the Falcidian law; and if he did not in- 
4 | tend to favour "Hint he leer bim to: malle uſe of 
it. eil! 14 56251 1 
> Cann mould be taken * the 1 be Werl 
in ſuch a manner, as not to be contrary to the very 
nature of things. In the proſcription of che prince 
of Orange, Philip II. promiſes to any man that will 
kill the prince, to give him, or his heirs, five and 
bang; thouſand: crowns, eig with the title ef 
1 x Rock 9. of las. ele f . 
unde Auchec, cap. | £2459 3 
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-nobility; and this upon the word of a king, and as 
a ſervant of God. To promiſe nobility for fuch 
an action! to ordain ſuch an action in the quali- 
| ty of a ſervant of God! This is-<qually ſubverſive 
al the ideas of honour, morality, and religion. 
FTnrnx very ſeldom happens to be a neceſſity of 
prohibiring 2 thing which is not bad, waa _ 
tence of ſome imaginary perfection. | 
THERE ought to be a certain ſimplicity and can- 
dour in the laws: made to puniſh the iniquity of 
men, they themſelves ſhould be clad with the robes 
of innocence. We fnd in the law of the Vi- 
figoths that fooliſh requeſt, by which the Jews 
were obliged to eat every thing dreſſed with pork, 
provided they did not eat the pork itſelf. This 
was a very great cruelty; they were obliged to 
ſubmit to a law, contrary to their own; and they | 
were allowed to retain nothing more of their own, 
than what might ſerve as a mark to diſtinguiſh 


7 


enAr. XVII. 11 
wy" bad Mathed. of giving Laws. A. 
HE Baſis emperors manifeſted their- will 
like our princes, by decrees and edicts; but 
3 allowed, which our princes do not, hoth the 
judges and private people to interrogate them by 
letters in their ſeveral differences; and their an- 
ſwers were called reſeripts. The deeretals of the 
popes are reſcripts, ſtrictly ſpeaking. It is evident. 
that this is a bad method of legiſlation. Thoſe who 
thus apply for laws are improper Knees, to ge le- 
4 Book 12. tit. 2.5 16. | 
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nb. Ker. 0 u 4 „ ve 
Fiſlator z the facts are always wrong ſtated- Juli - 


us Capitolinus o Tays, that Trajan often refuſed to 
give this kind of reſoripts, leſt a ſingle deciſion, 
and frequently a particular favour, ſnhould be ex- 
tended to all cafſes. Macrinus L reſolved to 'nbo-- . 


| liſh all thoſe reſoripts; be could not bear that che 


anſwers: of. Commodus, Caracalla, and all thoſe o- 
ther ignorant princes, ſhould be conſidered as laws. 
Juſtinian thought * and he filled his com- 
pilement with them. | 
I wouLD. adviſe thoſe. ID read the Roman; 
"EY to diſtinguiſh carefully between this ſort of: 


_ kypotheſes, and the genatus · conſulta, the Plebiſci — 
ta, the general conſtitutions of the emperors, and: 
ali rhe laws founded on the nature of things, on- 


the frailty of 3 the enen of TON AED 


the as 88 


e AP. XVII. 
A the ef unge. 


HERE are certain ideas each 
ſometimes ſtrike great. geniufes, {for chey 
oven affected Charlemain) but infalttbly make an 
impreſſion on little ſouls. They diſcover therein 
à kind of perfection, becauſe it is impoſſiblt for 


} "of „ 


them not to fee it; the fame weights, the fame 
meaſures in trade, the ſame laws in. the ſtate, the 


fame. religion in all its parts. But is this always 
right, and without exception? -is the evilof chang- | 
ing always leſs than that of ſuffering? And does 
not a greatnefs of genius conſiſt rather in diſtin - 
See Julius Capitolinus in Macrino. 
| 1 4 


2 T..H.'B s rin 1 / BOOK xxx. 
| uiſhing between. : thoſe caſes in which uniformity 

iſite, and thoſe in which there is a. neceſſity 
85 difference ? In China the Chineſe are governed 
by the Chineſe ceremonial: and the Tartars .by 
"theirs: And yet there is no nation in the univerſe, 
that aims ſo much at tranquillity. If the | people 
_ obſerve the laws, what I" it „becher theſe 
laws er ame? 
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CHAP. 8 . 
Of Legiſlators. FLY 


RI SToTLE wanted to indulge ſometimes 
his jealouſy againſt Plato, and ſometimes 
his paſſion for Alexander. Plato was incenſed a- 
- gainſt the tyranny of the people of Athens. Ma- 
chiavel was full of his idol, the duke of Valenti- 
nois. Sir Thomas Moor, who ſpoke: rather of 
what he had read, than of what he thought, want- 
ed to govern all ſtates with the ſimplicity of a 
Greek city. Harrington was full of the idea of 
his favourite republic of England, whilſt a croud 
. of writers ſaw. nothing but confuſion. where monar- 
by i is aboliſhed. The laws always meet the palli- 
ons ons and prejudices of the legiſſator; ſometimes 
they paſs through, and imbibe only a tincture; 
ſometimes they . and dre. ee 
Wen D $54 4s ths 4 1 hat 4 


: 1 
? n 


74 % 4 > ; 8 "8 4 a i * 
— 1 * — . 
+ In his Ungiz.. - 
' 4 ; - N . 
* 4 2 * A . * * 
2 F * 


| CI 1 ALS w 8. ö ; 2 
36 — 


> 3 O O K XX. 

2 15 

ple Theory of the feudal Laws among the Franks,” in 
the Relation they bear to the Eftabli iſbment 1 the 


r 


1 


: N un Laws. FRE, 


es 5 
* ERE I filently to paſs over} aw erent 
* = ' which never again perhaps will hap- 
* | ek 1 chould think my work imperfect; were 
1 I not to ſpeak of thoſe laws which ſuddenly appear - 
of ed over all Europe, without being connected with 
1 any of the former inſtitutions; of thoſe laws which 
5 have done infinite good and infinite miſchief; which 
of have ſuffered rights to remain when the demeſne 
d has been ceded; which by veſting ſeveral with dif- 
3 ferent kinds of feignory over the ſame things or 
1 | perſons, have leſſened the weight of the whole ſeig - 
* nory; which have eſtabliſhed different limits in 
3 empires of too great an extent; which have been 
h | productive of rule with a bias to anarchy; and of a- 


| narchy with a tendency to order and harmon . 
Tris: would require a particular work to it- 1 
ſelf; but conſidering the nature of the preſent un- 1 
dertaking, the reader will here meet rather with a 

general ſurvey, than with a complete treatiſe of thoſe 5 

laws. 

- Tame feudal: laws form a very beautiful prope. 4 

H * 


4 


- enterpriſes. A few pages of Cæſar upon _ ſub- 


178 abate $PIRTIT BOOK TER. 


A venerable + oak raiſes its lofty head to the ſkies; | 
the eye af a great diſtance ſees its ſpreading leaves: 


upon drawing nearer, it perceives the trunk, but 


does not diſcern the root; the ground muſt be dug 


. to diſcover i it. 
6 


Pax wn” 
eee of Foun? Lumen: * 


THE conquerors of the Roman empire came 
from Germany. Though few ancient au- 

thors have deſeribed their manners, yet we have 
two of very great weight. Cæſar making war a- 
gainſtthe Germans, defecribes the manners & of that 
nation; and upon theſe he regulated * ſome of his 


22 are equal to whole volumes. 

"TaciTVs bas written an entire work on the 
manners of the Germans. This work is ſhort, but 
it comes from the pen of Tacitus, who was always. 
conciſe, becauſe he faw every thing at one glance. 


Tuxsx two authors agree ſo perfectly with the 
_ "eodes ſtill extant of the laws of the Barbarians, hat 


reading Czfar and Tacitus, we imagine we are pe- 
ruſing theſe codes, and peruſing theſe codes, we 
"Imagine we are reading Czfar. and Tacitus. 

Bor if in this refearch into the feudal laws, I 
fhould find myſelf entangled and loft in a dark la- 
byrinth, I fancy I have the clue in my hand, and 
that T ſhall be able to find my way through. | 


Br — — renten verkice od ane 


Fiherees, ta tantum os rae ad Tarlara tendit. Vi 101. 
+ Book 6. 
„ For inſtance, his retreat from » Germany. * 
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ISAR 8 <6; That Fo Garten: ne 
A A © gleced agriculture; that the moſt part of 
& them lived upon milk, cheeſe, and fleſh; that no 
e one had lands or boundaries of his own; that: 
© the princes and magiſtrates of each nation ullot 
4 ted what portion of land they chuſed to indivi- 


<< duals, and obliged: them the year following to 
© remove to ſome other part. Tacitus ſays , 


That each prince had a multitude of men, who 


«were attached to his ſervice, and followed him 
ec wherever he went.”. Tris author gives them a 


name in his language relative to their ſtate, Which 
is that of companions. They had a ſtrong emu- 


lation to obtain the prince's eſteem; and the prin- 
ees had the ſame emulation to diſtinguiſh them - 
felves-in the bravery and number of their compa - 


("this they reckon their ornament in peace, this 


_ * their defence and ſupport. in war. Their name 


t becomes famous at home, and among neighbour- 


_ © ing nations, when they exeel all others in the 
number and courage of their companions: they 
2 receive preſents and embaſſies from all parts. Re- 


7 decides the fate of war. In 
en e e d e en e I on 


Ker, aut aligua cura ;,prout ad quem nee * Germ. 8 


He morib. German. . 3 
4 Ccmites. . - T6. ee 


„Their dignity and power,” continues 
Tacitus, conſiſts- in being continually ſurroutid - . 
ed with a multitude of young and choſen people: 


* 
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E battle it is infamy in the prince to be ſurpaſſed 
e in courage; it is infamy in the companions not : 
< to follow the noble example of their prince; it 
<« js an eternal diſgrace to ſurvive him. To de- 
ec fend him is their moſt ſacred engagement. If a 
| city be at peace, the princes go to thofe who are 
nt war; and it is us they retain a great num - 
es ber of friends. To theſe they give the war- 
c horſe and the terrible javelin. Their pay con- 
c ſiſts in coarſe but plentiful repaſts. The prince 
-* ſupports his liberality merely by war and plun- 
de der. Lou might eaſier perſuade them to attack 
c an enemy and to expoſe themſelves to the dan- 
es gers of war, than to cultivate the land, or to 
s attend to the cares of huſbandry; they refuſe to 
acquire by ſweat * they can enn 0 
4 blood.“ 99 : 
' 'Tavs, among the Dernions ae were vaſſals, 
butino fieſs; they had no fiefs, beeauſe the princes 
had no lands to give; or rather their fiefs conſiſted 
in horfes trained for war, in arms, and feaſting. 
There were vaſſals, becauſe there wery truſty men, 
who being bound by their word, engaged to follow 
the prince to the field, and did very near the ſame 
Renee as was ende v for the e 
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CHAP: eee 
dunn | of the ſons, Subje8. 

ES AR Jays, chat Ty: when any of the prin- 

C ces declared to the aſſembly that he in- 


s tended to ſet out upon an expedition, and” afked 
_ **them to follow him; thoſe who approved the 


4 De Bello Gallic, lid. 6. 
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« leader, and the enterprize, ſtood up and offered 
ec their aſſiſtance; / Upon which they were com- 


c mended by the multitude. But if they did not ; 


&« fulfil their engagements, they loſt the public e- 
« ſteem, and were looked * as dene ans 
4 traitors“. ?“ | Bic 
Wu4Ar Cæſar 18 in this Ss 3 what . 
have extracted in the preceding chapter from Ta- 
eitus, is the ſubſtance of the e of our r 


a of the firſt race. 


We: muſt not 8 be aſtoniithed, that: our 
kings ſhould have new armies to raiſe upon every 
expedition, new troops to encourage, new people 
to engage; that to acquire much they were obliged 
to incur great expences; that they ſhould be con- 


tant gainers by the diviſion of lands and ſpoils, - 
and yet conſtantly give theſe lands and ſpoils a- 


way: that their demeſne ſhould continually increafe 


and diminiſh; that a father upon ſettling a king: 
dom e on one of his children, ſhould always give 
bim a treaſure with it; that the king's treafure ſhould 


be conſidered as neceſſary to the monarchy; and 
that one king * could not give part of it to foreign · 


| ers, even in portion with his daughter, 1 without the 


conſent of the other kings. The monarchy mov— 


ed by ſprings, which * were perpetually obliged 


to wind up. | 108k? e n 


- 


* + Se the life of Dagobert... 

see Gregory of Tours, book 6. nnn daugh- 
ter of Chilperie. _ Childebert ſends ambaſſadors to tell him, that he 
ſhould not give the cities of his father's kingdom to his danghter, nor 
his treafures, nor his bondanen, nor hoxſts, nor horſemen, nor tre | 
oxen, de. | pes 204 BS 1 * 
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CH AP. WS? 
| Afthe cui, of the Franks. 


＋ i is not true, has the Franks: pon l 
Gaul took. poſſeſſion of the whole country to 
turn it into fiefs. Some have been of this opinion, 
- becauſe they, ſaw the greateſt part of the country, 
towards the end of the ſecond race, converted in - 
20 fiefs, rear · fiefs, or other dependencies; but ſuch. 
a diſpoſition was owing to nen. whach . 
ſhall be afterwards explained.. 
Tux confequence which ſundry writers 4 
infer from thence, that the Barbarians made a ge- 
neral regulation for eftabliſhing in all parts the ſtate - 
of willainage, is as falſe as the principle from which 
it is derived. | If at a time when the fies were 
precarious, all the lands of the kingdom had been 
Kefs or dependencies of fiefs, and all the men in 
the kingdom vaſſals or bondmen, fubardinate to 
vaſſals; as the. perſon that has property is always. 
poſſeſſed of power, the king who continually diſ- 
-poſed of. the fiefs, that is, of the only: property then 
exiſting, would trave been as arbitrary a monarch 
as the Grand Seignior; N 
dictory to all hiſtory. | 


„ 
, the Colbe, Burgundians, and Franks: oy 


£4 YAUL winded by German n nations. Ibe 
1 Viſigoths took poſſeſſion: of the province of 
1 Narbonne, and of almoſt all the ſouth ;. the Bur- 


de 
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| a ſtop to their devaſtations, were obliged to provide 
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gundians ſettled in the eaſt; and the Franks fubdus 
ed very near all the reſt. 

No doubt but theſe Barbarians retinas in Pr i 
a eſpeftive\congueſts the manners, inclinations, and 
euſtoms of their on country; for no nation can 
change in an inſtant their manner of thinking and 
acting. Theſe people in Germany neglected agri - 
culture. It ſeems by Cæſar and Tacitus, that the 
applied themſelves greatly to a paſtoral life: hence 

the regulations of the codes of Barbarian laws are 

almoſt all. relating to their floeks. Roricon, who» 


rote a Ae — the TIRES, e 


CHAP. vn. 
| Different ways of dividiag the Land. 
rn the Goths and Burgundians had un- 


der various pretences penetrated into the 
Heart of the empire, the Romans, in order to put 


for their ſubſiſtence. At firſt they allowed them + 
corn; but afterwards choſe: to give them lands. 
The emperors, or the Roman * magiſtrates in their 


name, made particular conventions with them con- 


cerning the diviſion of lands, as we find in the 
chronicles and in the codes of the e 9 1 
Burgundians 9. 220 * 


The Romans . Fe” WE to this by Nen | 
1 Burgundiones partem Gallie occuparunt, terraſque. cum Gn Fart 
toribus drviſerunt. nenen * 4 
+ Bock x. tit. 1. ſect. 8, 9, & 16. | 12 | 
$ Chap. $4. ſet. 1. & 2. — Mt fubGling inthe 
time of Lewis the Pious, as appears by his capitalary of the your 
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Tux Franks did not follow the ſame plan. In 
the Salic and Ripuarian laws we find not the leaſt 
weſtige of any ſuch divition of lands: they had ſub- 

dued the country, and ſo took what they pleaſed, 
ens no regulations but amongſt themſelves. 
Lu r us therefore diſtinguiſh between the con- 
duct of the Burgundians and Viſigoths in Gaul, of 
"thoſe ſame Viſigoths in Spain, of the 4 auxiliary 
troops under Auguſtulus and Odoacer in Italy, and 
that of the Franks in Gaul, as alſo of the Vandals * 
in Africa. The former entered into conventions 
with the ancient inhabitants, and in conſequence 
thereof made a diviſion of lands between them ; 
the TA did no ſuch thing. : 


| FRO XA e H AN | VIE. A - 11 
- Gontimuation of. the ſame Subject. ; K 


7 -HAT as l I to imagine PA 
| the Roman lands were entirely uſurped 
4 che Barbarians, is their finding. in the laws. of 
the Viſigoths and the Burgundians, that theſe two 
nations had two thirds of the lands: but this they 
took. only. in certain quarters or diſtricts aſſigned 
n 

n 4 fays i in the law of the Burgun- 
ding that his people at their eſtabliſhment had 
two thirds of the lands allowed them ; and the ſe- 
cond ſupplement 9 to this law takes notice, that 

| + 8ee Prbechius war of the Gebo. DE 

® See Procopius war of the Vandals. 4 
I Lieet es tenepore quo populus nofter . ike 
terrurum partes accepit, &c. Law of the Burgundians. tit. 54. ſect. 2 
Dt mon amplius a Burgundionibus qui infra venerunt requiratur 
458 ad preſens eie Juerit, medielas terre, art, 1 v. 


2 Funn * 
A m3 * * * * * 
3 | 


enen i, o Le W’ - , 105 


— 


i 

In only a moiety FORT PPAR allowed to thoſe who ſhould 

eaſt | hereafter come to live in that country; Therefore 

ub- all the lands had not been divided in the n | 

ed, between the Romans and the Burgundians. 

„Is thoſe two regulations we meet with the ſame © 

on- expreſſions i in the text; conſequently they explain 

, of one another; and as the latter cannot mean an u- 

ary niyerſal diviſion of lands, neither can this fignifi- 

and - ation, be. given to the former. 7 5 

Is * Tun Franks ated with the fame inoderiticnes 

ons the Burgundians; they did not ſtrip the Romans 

ace wherever they extended their conqueſts. What 
would they have done with ſo much land? They 


took what * them and * na bee v7 


- 


CH AP. 20M" 1 in 


A juſt 3 of the Law of the Burgundians = 
and of that of the Vid * way reſpect to the — 
 divifins of Lande: 


I och ; be 5 * by 5 5 


TT is to be confiderdd that als Grißons of 
land were not made with a tyrannical ſpirit; 


— but with a view of relieving the reciprocal wants of 
= two nations that were to inhabit the ſame country. 5 
12 Tu law of the Burgundiansordains' that a Bur- 
+2 1 \ gundian ſhall be received in an hoſpitable manner 


4 by a Roman. This is agreeaMe to the manners of 
f the Germans, who, according to Tacitus 4, were 
the moſt hoſpitable people in he unixerſe. 
at 99 
Bx the law of the Burgundians, it sis ordamed, 
that the Burgundians fhall have two thirds of the 4 
lands, and one-third of the bondmen. In this it 


luas 
conſidered the genius of two nations, wr 1 
| — $1) erinner 


ar 0 ELM: 333 i e 
js + de acts, German, hf ans Se 


»*386 8 _ TxXxE $P1k@1T Boor'xxx, 
ad to the manner in which they procured their ſub-. 
- fiſtence. As the Burgundians dealt chiefly in cat - 
dle, they wanted a great deal of land and few bond - 

* men; and the Romans from their application o 
_»agniculture had need of leſs land and of a greater. 
number of bondmen. The woods were. equally 
divided, hecauſe their wants in this reſpect were the 
Wx find in the code of the Burgundians, that 
each Barbarian was placed near a Roman. The 
division therefore was not general; but the Romans 
-who gave the dixiſon, were equal in number to 
| the Burgundians who received it. The Roman 
was injured the leaſt poſſible. The Burgundians 
| as a martial people, fond of hunting and of a paſto- 
ral life, did not refuſe toacceptof the fallow grounds; 
7 while the Romans kept. ſuch lands as were praper-- 
-eft for culture: the Burgundian's — 

ene field. 3990 


of Servitudes.. EY MORSE 


MR law of che Burgen diane e takes 9 

that when thoſe people ſettled in Gaul, they 

were allowed two thirds of the land, and one third 

of thebondmen. The ſtate ef villainage Was there- 

Fore + eſtabliſhed in that part of Gaul before 1 
invaded by the Burgundians. 5 285 

; Daz laws, the * points rfpeſing 


. erde wean. 
IId. 54. 

+ This is confirmed by e un. 
 Ernſitis, & Colonis, 2 
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CHAP, xXx. 0 1 1 AW 8s. 197 | 


— the two nations makes a formal ß diſtinction in- 


both, between the nobles, the free - born, and che 


bondmen. Servitude was not therefore a — 


particular to the Romans; nor liberty _ nab. 
ty particular to the Barbarians. | 
Tris very Tame law. fays 4, that if a RY 


dian freedman had not given a particular ſum to his 


maſter, nor receĩved a third ſhare of a Roman, he 
1 ſuppoſed to belong to his maſter's fa- 
The Roman proprietor was therefore frer, 
— he did not belong to another perſon's family; 
he was free, becauſe 1 ep ee e agg 


of liberty. 


W᷑x need only ende e — 
to be ſatisfied that the Romans were no more in a. 


ſtate of ſlavery among the Franks, than among the 


other conquerors of Gaul. 

Tux count de Boulainvilliers is Mikaken in the 
capital point of his ſyſtem: he has not proved that. 
the Franks made a general vt eee 1) 
Romans into a kind of fervitnde. 

As this author's: work. is penned wirhoilt art, 
and as he ſpeaks with the ſimplicity, freeneſs, and 
candour of that angicnt, nobility from whence he- 


deſcends, every one is capable of judging of the fine 


things he ſays, and of the errors into which he is 
fallen. E thalknot therefore undertake to criticife . 
him; Tfhall only obſerve, that he had more wit than 
ſenſe, more ſenſe than knowledge; though His 
W was not * for he was well, 


$ Sidentem term tit. 26. 
fed. r. 1 Wir 


it. 3. L 
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v acquainted with: the eo gt 9 mw * hi- 
þ and laws. e 
Tu count de Boulainyillers, 105 the abbe du 
Bos, have formed two different ſyſtems, one of which 
| ſeems to be a conſpiracy againſt the commons, and 
the other agamſt thenobility. - When-the ſun gave 
leave to Phæton to drive his chariot, he ſaid to him, 
If you aſcend too high, you will burn the hea- 
* venlymanſions; if you deſcend too low, you will 
reduce the earth to aſhes: Do not drive to the 
right, you will meet there with the conſtellation: 
of the ſerpent; avoid going too much to the left, 
you will there fall in with that 12 Wes eee 
eee 7750 10 Px; 


* 2 
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E H A P. XI. . 
Continuation of the fame Sulfat 


yy nem 
neral regulation made at the time of the 
conqueſt, is our meeting with an infinite number 
of ſervitudes in France towards the beginning of the 
third race; and as the continual progreſſion of theſe 

vitudes was not attended to, people imagined in 
an age of obſcurity a general law which was never 
þ . che beginning of the fieſ race,, we 
meet. with A prodigious number of freemen, both 
png. the Franks and the Romans; but the num 


Ner preme, nee fem molire per ethera.currum 5 

N ee A $42 pet ps 

_ . Inferius terras : mediq tutiſſimus ibis. bw $ods 1 
Neu te dexterior tortum declinet ad anguem; 


Neve ſmiſterior preſſum rota ducat ad arom / 
Inter utrumque tene. Ovid. Metam. lib. l. 
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ber of bondmen augmented to that degree, that at the 
commencement of the third race, all the huſband - 
men and almoſt all the inhabitants of towns were 
become bondmen: and whereas at the firſt period 
there was very mear the ſame adminiſtration in the 
cities as among the Romans, namely, a corporati- 
him, on, a ſenate, and courts of judicature; at the o- 
hea- ther we hardly meet with wy _ but- dogs _ 
will his bondmen, 


the Wund the Franks, Fe and; «Geihs, 
tion made their ſeveral invaſions, they ſeized upon gold, 
left, ſilver, moveables, clothes, men, women, boys, and - 
cEep. whatever the army could carry; the whole was 


brought to one place, and divided amongſt the ar- 


my 2. Hiſtory ſhews, that after the firſt ſettlement, 
that is after the firſt devaſtations, they entered into 
an agreement with the inhabitants, and left them 

all their political and civil richts. This was the law - 
of nations in thoſe days; they plundered every 


| thing in time of war, and granted every thing in 
the time of Peace. Were it not ſo, how ſhould we 
ber find both in the Salic and Burgundian laws ſuch a 
the number of regulations abſolutely contrary to a ny” 55 
eſe neral ſervitude of the people? © 4+ 

[1m Bo r though the conqueſt was not immediately 
Ver productive of ſervitude, it aroſe nevertheleſs from : 
18 the fame law of nations * which ſubſiſted after tte 
we conqueſt, Oppoſition, revolts, and the taking of 
oth Na- were followed by the ſlavery of the inhabi · . 
m- 15 


ed particular bovies ; theſe were generally Wert © or the deſeen- 5 


+ While Gaul: was ke the a er of the Romans, they 1 


* 


dants of freedmen. 
+ Sce Gregory of Tours, book ii. chap: 27. Aimoio,"book 1 
chap. 12. 5 


dee the lives of the Saints in the next page. 


K 4 n PR 7 * ” » FEW" N . 1 * * 
A + ES. e N 4 R 5 "EP & 8 
an ©, BE ws whe N , 9 I 4 ” 
: Pt f * þ : LY 3 N 5 
. e 7 8 * z : L YIY on a4 mw * 1 - 
- 1 - Ss : J . * 
* 9 1 
* 
1 
1 


>: 


x99. THE SPIRIT BOOK A 


a And, not to mention the wars which the 
8 — — nations made againſt .one-anather, 'as 
there was this particularity among the Franks, that 

the different partitions of the monarchy perpetually _ 


in which this law of nations was:conftantly practiſ- 


ed, ſervitudes of courſe became more general in 


5 { 
1 
11 * 


France. than in other countries: and this is, I be- 
lieve, one of the cauſes of the difference between 


our French laws and thoſe of Italy and Spain, with 
i regard to the riglit of ſeignories. | 


Tux conqueſt was ſoon over; and the dit of 
nations then in force was productive of ſome ſer- 
vile dependencies. The cuſtam of the fame law 
of nations, which obtained for many ages, gave'a 
prodigious extent to thoſe ſervitudes. 

\ 'THEoDORIC imagining that the people of A u- 
vergne were not faithful to him, thus addreſſed the 
Franks of his diviſion: “ Follow me, and T will 
© carry you into a country where you ſhall have 
< gold, ſilver, captives, clothes, and flocks in a- 
* bundance; and you ee remove all the people 
c into your own: country.” 

AFTER the concluſion of the I” between 
Gontram and Chilperic, the troops employedin the 
fiege of Bourges having had orders to return, car- 
ried ſuch a conſidetable booty away with them, that 


they hardly leſt either men or cattle in the coun- 


Inns DORIC, Keg of Italy, whoſe ſpirit and po- 

licy it was erer to diſtinguiſh himſelf from the o- 

ther barbarian kings, upon ſending an army into 

Gaul, wrote thus to the general“: It is my will 
& Lives of the Saints, book vi. chap, 31. 5 
Leiter 43, lib. iii. in Caſſiod. 
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ee that the Roman laws: be followed, and that you 
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cc reſti the fugitive ſlaves to their right owners, . 


he defender of liberty ought- not to-encourage+ 
cc ſervants to deſert their maſters. Let other kings 


« delight in the plunder and. devaſtation of the 
< towns: which. they have conguered; we are deſi- 
c raus to ſubdue in ſuch a manner, that our ſub- 
cc jets ſhall lament their having fallen too late un- 


. der our government.“ It is obvious, that his 


intention was to caſt an odium on the kings of the 
Franks and the Burgundians, and that he alluded 
in the above PEN their POLY W a - 
tions. 

Yer this law of nations n in e un- 


der the ſecond race. King Pepin's army, having pe- 
netrated into Aquitaine, returned to France load- 


ed with an immenſe booty, and with a prodigious - 
number of bondmen, as we are en by _” 
annals| of Metz *. | 
Herz might I quote numberleſs * authbritidhr 
and as the public compaſſion was raiſed at the fight 
of: thoſe mileries, as ſeveral holy prelates beholding 
the captives in chains, employed the treaſure be- 
longing to the church, and ſold even the ſacred u- 
tenſils, to ranſom as many as they could; and as 
ſeyeral holy monks exerted themſelves on that oc- 


caſion, it is in ths + livesof the ſaints that we meet 


+ In the year 763. — foliis & captivis totus ue. 


 treitus ditatus, in Franciam reverſus eſt. 


* Sce the annals of Fuld. in the year 739, Paulus Diaconus, 1 


Longobardorum, lib. iti, e. ö by, c. 1. and che liyes ofthe ſaints 
in the next-quota:ion. 


+ See the lives of S. Epiohanius, 8. Fptadius, 8. rien K R- 


lis, S. Porcian, 8. Freverius, S. Eaſichius, and of S. Leger, the mia 


cles of 8, Julian, c. 
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194 THE $PARIT BOOK xxx. 
with the beſt eclairciſſements on this ſubject. And, 
although it may be objected to the authors dl choſe 
lives, that they have been ſometimes a little too 
credulous with regard to things which God has 
certainly performed, if-they were in the order of 
his providence; yet we draw conſiderable lights 
from thence, with reſpect to the manners and cuſ- 
toms of thoſe times. f 

WEN we caſt an eye upon the monuments of 

| een and laws, the whole ſeems to be an im- 
menſe expanſe, * or a boundleſs ocean: all thoſe 
frigid, dry, crude writings muſt be devoured in the 
ſame manner, as Saturn 1 is fabled to have devoured 
the Kones, 

A. PRODIGIOUS e of land which had 
been in the hands of freemen *, was changed in- 
to mortmain, when the country was ſtripped of its 
free inhabitants; thoſe who had a great multitude 
of bondmen either tock large territories by force, 
or had them yielded by agreement, and built villa- 
ges, as may be ſeen in different charters. On the 
other hand, the freemen who cultivated the arts, 

found themſelves reduced to exerciſe thoſe arts in 

a ſtate of ſervitude: thus the ſervitudes reſtored 
to the arts and to agriculture whatever they had 

_ Joſt, 

Ir was a cuſtomary thing with the proprietors 
of land, to give them to the churches, in order to 

hold them themſelves by a quit rent, thinking to 
partake by their ſervitude oo: ___ A the 

churches. | 2 


4$ -——-———— Deerant rogue lit tora IO Ovid. line r. 

Even the huſd-ndmen themſelves were not all ſlaves: ſee the 
18th and 234 law in the code de * & Cenſitis, & . and 
the 20th of the ſame title. 
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+ CAS, IO 


That the Lands belonging to the divif ien of the Bar- 
barians paid no Taxes, 


\ People. remarkable for their Gnpiichy and 

poverty, a free and martial people, who liv- 
ed without any other induſtry than that of tending 
their flocks, and who had nothing but ruſh cottages 
to attach them to their + lands; ſuch a people, 1 
ſay, muſt have followed their chiefs for the ſake of 
booty, and not to pay or to raiſe taxes. 'The art 
of tax-gathering 1s generally invented too late, 
and when men begin to enjoy the felicity of other 
arts. 

Tas tranſient & tax of a ROE of wine for e- 
very acre, which was one of the exactions of Chil- 
peric and Fredegonda, related only to the Romans, 

And indeed it was not the Franks that tore the rolls " 

of thoſe taxes, but the clergy, who at that time were 

all Romans. The burthen of this tax lay chiefly 

on the inhabitants * of the towns; now theſe were 
almoſt all inhabited by Romans. 

GREGORY of Tours + relates, thatacertain judge 
was obliged aſter the death of Chilperic to take re- 
fuge in a church, for having under the reign of that 
prince ordered taxes to be levied on ſeveral Franks, 
who in the reign of Childebert were ingenui, or 
free-born: Multos de Francis, qui tempore 2 0 


= — of Tours, book IL | | 

F Ibid. bock v. | 
"gon inf inp Glln cnt mp 9 

adhibita. Life of S. Aridius. - "2 
4+ Book vii. | 3 1 I 
Vo. III. 1 | 
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294 THE SPIRIT ' 'BOok Xxx. 
-berti regis ingenui fuerant, publico tributo ſubegit. 
Therefore the Franks who werenot bondmen _ 
NO taxes. 
| TarRE is not a grammarian, Ws would be a- 
ſhamed to ſee how the Abbe du Bos 5 has interpre- 
ted this paſſage. He obſerves, that in choſedays the 
freedmen were likewiſe called ingenui. Upon this 
ſuppoſition he renders the Latin word ingenui, by 
Freed from taxes; a phraſe, which we indeed may 
uſe as freed from cares, freed from puniſhments ; but 
in the Latin tongue, ſuch expreſſions as ingenui a 
tributis, libertini a tributis, manumiſſi en 
&ould be quite monſtrous. | 

Par THENIUS, Tays Gregory of Tours ©, had 
like to have been put to death by the Franks for 
ſubjecting them to taxes. The Abbe du Bos find- 
ing himſelf hard preſſed by this paſſage +, very 
coolly ſuppoſes the thing in queſtion : it was, he 
days, an extraordinary duty. 

Wx find in the law of the Viſigoths , that when 
2 Barbarian had ſeized upon the eſtate of a Roman, 
the judge obliged him to ſell it, in order that this 
eſtate might continue to be tributary ; eonſequent- 
1y the Barbarians paid no taxes +. 

Tux Abbe du Bos q who, to ſupport his ſyſtem, 


5 Eftabliſhewent of the French Re tom. iii. (chaps 14. pag: 


1. 

1 Book Hi. c. 436. 

+ Tom. Ui. p.314 a 

* Fudices atque prepoſiti tertias Remanorum, ab illis 921 occupatas le- 
ment, auferant, & Romanis ſua exattione fine aligua dilatione reſtituam, 
at nibil fiſeo-debeat deperire, Bb. x. tit. 1. cap, 14. 

+ The Vandals paid none in Africa. Procopius war of the Van- 
dals, Bb. 1 and z. Hiſtoria Miſcella, lib. x6. p. 106. Obſerve that 
the conquerors of Africa were a mixture of Vandals, Alans,and Franks, 
Hiſtoria Miſcella, lib, 24. p. 94. 
$ Eſtabliſhment of the. Franks in Gaul tow. Hi. chap. 14. fag. 510. 
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| would fain have the Vifigoths ſubject to taxes J, 


quits the literal and ſpiritual fenſe of the law, and 
pretends upon no other indeed than an imaginary 
foundation, that between the eſtabliſhment of the 
Goths and this law there had been an augmentati- 
on of taxes which related only to the Remans. But 
none but, father Harduin are permitted thus to ex · 
erciſe an arbitrary power over facts. 
IT Is learned author $ has rummaged Juſtinian's 
code, in ſearch of laws, to prove that among the 
Romans the military benefices were ſubject to tax- 
es. From whence he would infer that the ſame 
held good with reſpect to fiefs or benefices among 
the Franks. But the opinion that our fiefs derive 
their origin from that inſtitution of the Romans, 
is at preſent exploded; it obtained only at a time 
when the Roman hiſtory, but not ours, was well un- 
derſtood, and our ancient records lay ama in ob- 
ſcurity and duſt. | 
Bo r the Abbe is in the wrong to quote Caſ- 
ſiodorus, and to make uſe of what was tranſacting 
in Italy and in the part of Gaul ſubject to Theo- 
doric, in order to acquaint us with the practice e- 
ſtabliſhed among the Franks; theſe are things which 
muſt not be confounded. I intend to ſhew, ſome 
time or other, in a particular work, that the plan 
of the monarchy of the Oſtrogoths was quite dif- 
ferent from that of any other government founded 


in thoſe days by the other Barbarian nations; and 


1 He ha? a ſtreſs upon another law of Fa Viſgoths, book x, tit. 


1. art. xr. which proves nothing at all; it ſays only, that he w 


has received of a lord 2 hies of land on condition of a 3 
vice, ought to pay it, f | | 
+ Book iii. p. 511. 
Lege ui, tit. 74. lib. zi. 
1 2 
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ſo far are we intitled to affirm that a practice ob- 
tained among the Franks, becauſe it was eſtabliſhed 
among the Oſtrogoths, that on the contrary we have 
juſt reaſon to think-that a cuſtom 2 "Oftrogoths 
was not in force among the Franks. 

Tn hardeſt taſk for perſons of Wander- 

tion, 1s to deduce their arguments from paſſages 
not foreign to the ſubject, and to find, if we may 
be allowed to expreſs ourſelves in nnen 
terms, the true place of the ſun. 
THE ſame author makes a wrong uſe of the ca- 
pitularies, as well as of the hiſtorians and laws of 
the barbarous nations. When he wants the Franks 
to pay taxes, he applies to freemem what can be un- 
derſtood only of * bendmen; when he ſpeaks of 
their military ſervice, he applies to bondmen what 
Can never relate but to freemen. | 


CHAP. XIII. 


on Taxes. paid by the Romans and Gauls, in the mo- | 
|  narchy of the Franks. 


Might here examine whether after the Gauls 
and Romans were conquered, they continued 
to pay the taxes to which they were ſubject under 
the emperors. But, for Jhortneſs ſake, I ſhall 
be content with obſerving, that if they paid them 
in the beginning, they were ſoon after exempted, 
and that thoſe taxes were changed into a military 
ponders For I confeſs I cannat conceive how the 


| A 14: Pas 
$13. where he quotes the 28th article W 
arther on. N 

# Jhid. tom. iii. chap. 4. pag. 298. 
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Franks ſhould have been at firſt ſuch great friends, 


and afterwards * n and violent enemies, to 


tanes | 
A Re of 8 the Piru exdlaink 


* ſituation of the freemen in the monarchy of 


the Franks vaſtly: well: Some troops * of . Goths 


or Iberians, flying from the oppreſſion of the Moors, 
were received into Lewis's dominions. The a- 
greement made with them was, that, like other 
freemen, they ſhould follow their count to the ar- 

my; and that upon a march they ſhould mount 
guard + and patrol under the command alſo of their 
count; and that they ſhould furniſh horſes and car- 
riapes for baggage to the king's q commiſſaries and 


to the ambaſſadors in their way to and from court; 
and that they ſhould not be compelled to pay any 


farther acknowledgment, but ſhould _—_ r e 

the other freemen. Fs 
Ir cannot be ſaid that theſe. were new vas] in 

troduced towards the beginning of the fecond race. 


This muſt be referred at leaſt to the middle or to, 


the end of the firſt. . A capitulary of the year + 
864, ſays in expreſs terms, that it was the anci - 
ent cuſtom for freemen to perform military ſervice, 
and alſo to furniſh the horſes and carriages above- 


mentioned; duties rere to themſelves, and 


n * 815, 2 1. which is agreeable e to the copitlary- 
of Charles the Bald, in the year 84.4. art. 1. & 2. 


OT eee nn Septimaniz, & Previnls an 


fiftentibus. lid. 


+ Excubias & explorationes guat Waftas 4. Ibid, | 

5 They were not obliged to furniſh any to the count. Ibid, art. F | 

+ Ut Pagenſes Fra uci, qui caballos habent, cum fuis comitibus in Bor: 
flem pergant. The counts are forbid to deprive them of their Coke. 
ut hoſtem facere, & debitos paraveredes ſecundum antiquam rags 
exſobvere Helin. Kdict of Piſtes in Baluz tus, p. 186. 
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from which thoſe whe poſſeſſed the fiefs were ex- 
empt, as ſhall be hereafter proved. 8 

THis is not all; there was a regulation * 1 
hardly allowed the impoſing of taxes on thoſe free - 
men. He who had four manors { was always ob- 
liged to march againſt the enemy: he who had but 
three, was joined with a freeman that had only one; 
the latter bore the fourth part of the other's char- 
ges, and ſtaid at home. In like manner, they join- 
ed two freemen who had each two manors; he who 
went to the army had half his charges bore by him 
who ſtaid at home. 

| AGaiN, we have a prodigious number of char- 
ters, in which the privileges of fiefs are granted to 
lands or diſtricts poſſeſſed by freemen, and of which 
I hall make farther mention hereafter v. Theſe 
lands are exempted from all the duties or ſervices, 
which were required of them by the counts, and 
by the reſt of the king's officers: and as all theſe 
. ſervices are particularly enumerated, without mak- 
ing any mention of taxes, it arms: no tax 
es were impoſed upon them. 

Ir was very natural that the 8 art of tax- 
gathering ſhould fall of itſelf in the monarchy of 
the. Franks: it was a moſt complicate art, far above 
the conception, and wide from the plan, of thoſe 
- imple people. Were the Tartars to over-run Eu- 
rope, we ſhould find it very difficult to make them 
comprehend what is meant by our financiers. 


* Capitulary of Charlemain, in the year 812. chap, 2. Edict of 
Piſtes in the year 864. art. 27. 
$ Puatuor manſos, I fancy that what they called Manſis was a 
particular portion of land belonging to a farm where there were bond- 
men; witneſs the capitulary of the year 853, apud Sylvacum, tit. xiv. 
againſt thoſe who drove the bondmen from their So 
+ Sec above, ch. xx. of this book. 


ener. Kirn. JJ 

FE: Of anonymous author of the life of Lewis 
| the Pious, ſpeaking of the counts and other officers: 
of the nation of the Franks, whom Charlemain e- 
ſtabliſned in Aquitania, ſays, that he intruſted them 


Ys ob- with the care of defending the frontiers, as alſo 
id but with the military power and the direction of the 
one; demeſnes belonging to the crown. This: ſnews the 
char- ſtate of the royal revenues under the ſecond race. 
Join- The prince had kept his demeſnes in his own hands, 
> who and employed his bondmen in improving them. 
him But the indictions, the capitations, and other tax - 


es raiſed at the time of the emperors on the per- 

ſons or goods of freemen, had been changed into 

an obligation of defending the frontiers, and march- 
ing againſt the enemy. 

- In. the ſame hiſtory +, we find 3 Eewis the pi. 
ous having been to wait upon his father in Germa- 
ny, this prince aſked him, why he, who was a crown- 
ed head, came to be ſo poor: to which Lewis re- | 
plied, that he was only a nominal king, and that 
the great lords were poſſeſſed of almoſt all his de- 
meſnes; that Charlemain, fearing left this young 
prince ſhould forfeit their affection, if he attempted 
himſelfto reſume what he had inconfiderately grant- 
ed, appointed od to reſtore — to their 

former ſituation. 

Tux biſhops writing 's to Lewis, brother to 
Charles the Bald, uſe theſe words: Take care of 

&« your lands, that you may not be obliged to travel 
< continually by the houſes of the clergy, and to 


\ 


« tire their bondmen with carriages. Manage your 
A affairs, continue they, in ſuch a manner, that you 
I In Ducheſne, tom. a. p. 28 7. at | | 
+ Ibid. p. 80, | 


$ See the capitulary of the year 853, art. 14. 
4 
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| * may have enough to live upon; and to receive 
« embaſſies. It is obvious, that the king's reve 

nues * Og ener their demelneb. 


— 
* 


CHAP. XIV. 
Of what they called S 


FT ER the Barbarians had quitted their own 
country, they were deſirous of reducing their 
uſages into writing; but as they found a difficul- 
_ ty in writing German words with Roman letters, 
they publiſhed theſe laws in Latin. 

In the confuſion and rapidity of the conqueſt, 


moſt things changed their nature: in: order how- 


ever to expreſs them, they were obliged to make 
uſe of ſuch. old Latin words, as were moſt analo- 
gous to the new uſages. Thus whatever was like- 
ly to revive the idea of the ancient cenſus of the 
Romans, they called by. the name of cenfus; tribu · 


tum; and when things had no relation at all to the | 


Roman.cenſus, they expreſſed, as well as they could, 
the German words by Roman. letters: thus they 
formed. the word fredum, on which LI ſhall have oc- 
caſion to deſcant in the following chapters. 


TE words cenſus and tributum having been em- 


i ployed in an * en this has thrown 


; * They levied allo fome duties on rivers, where therebuppened to 
be a bridge or a paſſage. 

The cenſus was ſo generical a word, that they made uſe of it to 

_ expreſs the tolls of rivers, when there was a bridge or ferry to paſs, 


See the third expitulary, in the year 803. edition of Baluzius, pag. 305. 
art. 12. & the 5th in the year 819. pag. 616. They gave likewiſe. 
this name to the carriages furniſhed by the freemen to the king, or to. 


his commiſſaries. er FOO FRE wat in 
the ez. art, 8s. N 15 
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ſome obſcurity on the ſignification i in which theſe 


words were uſed under our princes of the firſt and 
ſecond race. And modern * authors who have a» 
dopted particular ſyſtems, having found theſe words. 
in the writings of thoſe days, thought that what 
was then called cenſus, was exactly the cenſus of 


the Romans; and from thence they inferred this 
conſequence, that our kings of. the two. firſt races 


had put themſelves in the place of the Roman em- 


perors, and made no change in {their adminiſtrati-- 


on. Beſides; as particular duties raiſed under the 
ſecond race were by. chance and by certain re- 
ſtrictions converted into others, they inferred from 
thence that theſe duties were the cenſus of. the Ro- 
mans: and, as ſince the modern regulations, they 
found that the crown demeſnes were abſolutely un- 
alienable, they pretended that thoſe duties which 


repreſented the Roman cenſus, and did not form a: 


part of the demeſnes, were mere. uſurpaticn. . | Lo-- 


mit the other conſequences. . : 
TO apply the ideas. of the preſent time to diſtant> 
ages, is a ſource of. error. To. thoſe people who» 


want to. modernize all. the ancient ages, I ſhall:ſay- 


what the. Egyptian prieſts ſaid to 3 O. Athes- 
nians, 20 are.mere children!. 
„ The Abbe dn Bos, and lis followers: b 


F$ See the weakneſs of the arguments produced by the Abbe d 
Bos, in the eſtabliſhment of the French monarchy, tom. iii, book 6. 


chap, 14. eſpecially in.the inference he draws from a paſſage of G Gre-- - 


gory of Tours; concerning a diſpute between his church and king. 
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CHAP. Xv. 


That what they called cenſus was raifed only on the 
| bondmen, and not on the freemen. : 


HE king, the clergy, and the lords raiſed re- 
gular taxes, each on the bondmen of their 
reſpective demeſnes. I prove it with regard to the 
king, by the capitulary de Villis ; with reſpect to 
the clergy, by the codes of the * laws of the Bar- 
bariansz and with relation to the lords, by the re- 
 gulationg® which Charlemain made nos. m_ 
ſubject. 
Taxsx taxes were called eee} they were o- 
conomical and not fiſcal duties, mere ore ſer- 
vices, and not public obligations. | 
F AFFIRM, that what they called cenſus at that 
time, was a tax raiſed upon the bondmen. This I 
prove by a formulary of Marculfus, containing a 
permiſſion from the king to enter into holy orders, 
provided the perſon be free-born, and not enrol- 
led in the regiſter of the cenſus. I likewiſe prove 
it by a commiſſion from Charlemain to a count *, 
whom he had fent into Saxony; which contains 
the infranchiſement of the Saxons for having em- 
braced Chriſtianity, and is properly a charter of 
freedom f. This prince reſtores them to their for- 


+ Law of the Alemans, chap. 22, and the law of the Bavarians, 
ai. 1. chap. 14. where the regulations are to be found which the cler- 
made concerning their order. 
Book 5:h of the Capitularics, chap. 303. : 
& $i ille de capite ſus bene ingenuas ſit, ef in Nl publics cenjitus 
non eſs. lib. 1. formul. 19. 
In the year 389 edition of the Capitularics by Baluzius, vol. i. 
2.50. 
* Et ut Neingenaitatis * firma ſtabiliſgue nua Ibid. 
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mer 5 civil liberty, and exempts 3 * paying | 
the cenſus. - It was therefore the ſame thing to be 
a bondman, as * 1. oendite to be free as not 
to pay it. 

| By a kind of letters patent 1 of the ſame prince- 
in favour of the Spaniards, who had been received 
into the monarchy, the counts are forbid to demand 
any cenſus of them, or to deprive them of their 
lands. Every one knows, that ſtrangers upon their 
coming to France were treated as. bondmen; and 
Charlemain being deſirous they ſhould be conſider; 
ed as freemen, fince he would have them be pro- 


prietors of their lands, forbad the demanding any: 


cenſus of them. | 
A CAPLTULARY of Charles the Bald —, „given 
in favour of thoſe very Spaniards, orders them to- 
be treated like the other Franks, and forbids the 
requiring any cenſus. of them: conſequently this: 
cenſus was not paid by freemen. 

Tux thirtieth. article of the edict of Piſtes re- 
forms the abuſe, by which. ſeveral of the: huſband - 
men belonging to the king or to the church, ſold 
the lands dependent on theirmanors toeccleſiaſtics. 
or to people of their condition; reſerving only a ſmall 
cottage to themſelves; by which means they avoid-- 
ed paying the cenſus; and, it ordains, that thin 
ſhould be reſtored to their primitive ſituation; the. 


' cenſus was therefore a tax peculiar: to bondmen. 


From. thence it likewiſe follows, that there was 


no general cenſus in the monarchy; and this 1 is 


. donates; dv mai nakic deite ccnfa fletey Ta. 
1 Preceptum pro Hiſpanis, e, 823. edition of N. 


tom. i. pag. 500. 
In the year 844. fades of blu toms f. at. & * 


„ 


Page 27% 
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| wear fes. great mamber of paſſages. For what 


had from time immemorial belonged to the king. 


could be the meaning of this # capitulary ? We 
ordain that the royal cenſus ſball be levied-in all 
places, where formerly it was * lawfully levied. 
What could be the meaning of that in-which+ Char- 


lemain orders his commiſſaries in the provinces to 


make an exact enquiry into all the cenſus's that be- 
longed in former times 5 to the king's demeſne? 
And of that“ in which he diſpoſes of the cenſus's 


paid by thoſe of whom they are demanded ? What 
can that other capitulary mean, in which we 


: refs If any perfon* has acquired a tributary land, 


en which we were aceuftomed to levy the cenſus? 
en that other, in fine ®, in which Charles the 
Bald + makes mention of the lands, whoſe cenſus 


Ons RR VE that there are fome paſſages which 
ſeem at firſt ſight to be contrary to what I have 


ſaid, and yet conſirm it. We have already ſeen 


that the freemen i in the monarchy See eh on- 


$94 Third FIERY N art, 20 & 23. inferted in the 
eolleftion of Anzegiſe, book iii, art. 15.' This is agreeable to that 
ol Charles the Bald, in the year 8 54. apud Attiniacum, art. 6. 

* Undecungue legitime exigebatur. Ibid. 

+ In the year 81 2. art. 10. & 11. edition of Baluzins, tom, i, 


4 . 458. 


S Undecungue artiguitas ad partem regis vent. olebant, ona 


| e. 10, & 11. 


ln the year 813. art. 6. edition of Baluzius, tow, is pag, $08, 
I Deitlis unde cenſa exigunt. Capitulary of the year 813. art. 6. 
Book iv. of the Copitularies, art. 37. and inſerted in the law of 
the Lombards. 
+ $i quis eee nol of grin ajfram coke de, 
fuſeeperit- Book iv. of the Capirularies, art, 37. 


. In the year 80s. art. 8. 


|  - 21 Miao | Caphclary of the 
Ye art. 8. 
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enk. Xr. OF Laws | "roy 
ly to furniſh particular carriages; the capitulary 


juſt now cited gives to this 2 the name of cen- - 


ſus, and oppoſes it to the cenſus on wy wa n 
men. | 


Debus, the edict * of Piſtes mites notice of 


thoſe freemen who were obliged to pay the royal 
cenſus for their + head and for their cottages, and 
who had fold themſelves during the famine. The 
king orders them to be ranſomed. This is 5 be- 
cauſe thoſe who were manumitted by the king's 


letters, did not, generally ſpeaking, acquire a full 


and perfect © liberty, but they paid cenſum in ca- 
ite; and theſe are the people here meant. 

We muſt therefore explode the idea ofa general 
and univerſal cenſus, in imitation of that of the Ro- 
mans, from which. cenſus the rights of the lords are. 
likewiſe ſuppoſed to have been derived by uſurpati- 
on. What was called cenſus in the French mo- 
narchy, independently of the abuſe made of that 
word, was a particular tax impoſed, on the bond- 
men by their maſters. 

| I BEG the reader to excuſe the trouble I uſt 
give him with ſuch a number of citations. . I ſhould 
be more conciſe, did I not meet with the Abbe du 
Bos 8 book on the eſtabliſhment of the Wen mo- 


4 Cenſibus vel paravereds quo Franci bomines od region potettem 
exſolvere debent, © 
In the year 864. art. 34. edition of Baluzius p. 192, {304 
+ De illis francis hominibus qui cenſum regium de ſuo copite & de ”_ 
resellis debeant. Ibid, 


$ The 28th article of the ſame edict explains this extremely well; ; 


it even makes a diſtinction between a. Roman freedman and a Frank 
| freedman : And we likewiſe fee there that the cenſus nm 
ral; it deſerves to be read. 

I As appears by a capitulary of Charlemain in the yea $93, ic 
| has been "OT quoted, | 


— 


— 
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narchy i in Gaul, continually in my way. Nothing 
is a greater obſtacle to our progreſs in knowledge, 
chan a bad performance of a celebrated author; 


| becauſe, before we inſtruct, we muſt begin with 


ONS 


| 27 the « feudal Lords or Paſſat " 


Hare taken notice of thoſe volunteers amon 8 
the Germans, who followed their princes in 
t 


tinued after the conqueſt. Tacitus mentionsthem 
by the name of companions #; the Salic law by 


that of men who have vowed fealty * to the king; 
- the formularies of + Marculfus by that of the king's 
Antruſtrio's 5, the earlieſt French hiſtorians by that 

of Leudes ©, faithful and loyal; and thoſe of later 


date by that of vaſſals *- and lords. 


a prodigious number of regulations in regard to the 
Franks, and only with a few for the Antruſtio's. 
The regulations concerning the Antruſtip's are 
different from thoſe which were made for the other 


of the property of the Franks, but mention not a 
word concerning that of the Antruſtio's, . This is 
becauſe the property of the latter was . ra- 


— f 
Qui ſunt in truſts regis, tit. 44. art. 4+ 
+ Book i. formal. 18. 


1 Lender, fidetes. 
op Voſal'i ſeniores. mn ; . 


eir ſeveral expeditions. The ſame cuſtom con- 


In the Salic and Ripuarian laws we meet with 


Franks; they are full of what relates to the ſettling 


| $ From the word be, which Hgnites f. ambag the: Ge- 
mans. 


2 © 
or; 
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ther by the political than by the civil law, and was 
the ſhare that fell to an army, and not the pom. 
ny of a family. 8 

TRE goods referved for. the feudal 3 were 
called fiſcal v goods, benefices, honours, and *. | 
by different authors and in different times. : 

THERE is not the leaſt doubt but the fiefs at 


. firſtwere at will . Wefind in Gregory of Tours , 


that Sunegiſilus and Gallomanus were deprived of 
all they held of the exchequer, and no more was 
left them than their real property. When Gon- 
tram raiſed his nephew Childebert to the throne, 
he had a private conference with him, in which he 
named 5 the perſons who ought to be honoured 
with, and thoſe who ought to be deprived of, the 
fiefs. In a formulary J of Marculfus, the king 
gives in exchange not only the benefices held by 


his exchequer, but alſo thoſe which had been held 


by another. The law of the Lombards oppoſes 
the benefices to property. In this our hiſtorians, 
the formularies, the codes of the different barba< 
rous nations, and all the monuments of thoſe days, 
are unanimous. In ſhort, the writers of the book 


of fiefs ® inform us, that at firſt the lords couldtake 


+ Fiſcalia. See the 14th formulary of Marculfus, book i. It is 
mentioned in the life of S. Maur, dedit fiſcum unum. and in the annals 
of Metz, in the year 747. dedit illi camitatus & fiſcos plurimos, The 
goods deſigned tor the ſupport of the royal family. were called regalia, 

* See the iſt book. tit. 1. of the fiefs ; nn 

| 4 Book gth, chap. 38. 

5 Nuss honoraret muneridus, quos ab — mid. Bb. v. 

J Vel religuis quibuſcumgue beneficiis, quodumęue ille,. vel fiſeus . 8 
in ipſis loeis tenuiſſe noſcitur, Lib. 2. formul. 30. | 

„ Liv. iii. tit. 8. ſect. 3. 

| + Antiquifſimo enim tempore ſie erat in Dominarum a 


um, ut Fwy vellent . poſſent auferre rem in "oO a ſe datam: poften 
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them back when they pleaſed, that afterwards they 
granted them for the ſpace of a year , and bars at 


ee _ _ them for life. 


i 12 CHAP. XVII. 
: of the military Service of Freemens 


FLW 0. ſorts of people were bound to military 

| ſervice; the great and leſſer vaſſals, who were 
obliged i in conſequence of their fief; and the free · 
men, whether Franks, Romans, or Gauls, who ſerv». 
end under the count, and were commented by him 


and his officers. 
Tux name of freemen was given to thoſe, who- 
on the one hand had no benefices or ſiefs, and on 


the: other. were not ſubject to. the: baſe. ſervices -of 
villainage; the lands they poſſeſſed were what they 


called allodial eftates. 


TRS counts + aſſembled the freemen, and led 


chem againſt the enemy; they had officers under 


them who were called 5 vicars; and as all the free- 


men were divided into hundreds, which conſtitut- 


ed what they called a borough, the counts had like - 
wiſe officers under them, who were denominated 


— . ; 


verse conventum eft ut per annum tantum firmitatem haberent, deinde fta+ 


mum eft OTTER JS ron” ran. lib. i. 
tit. x, 


fuſed to renew every year; as Cuj as has obſerved. 

+ See the cap itulary of Charlemain in the year 8-2. art. 3 & 4. 
edition of Baluzius, tom. i. p. 491. nnn. 
1 0+ 26. tom. i. p. 186. 


Et habebat unuſquiſque comes Vicarios & Centenerios ſecum. Book . | 


ii. of the capitularics, art. 28. 


| CE 
(1.4, 
or 

| ef 
by 
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m 

C1 

is 


It was a neee tenure which the lord conſented or re- 
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hey IM centenarit,. wo led the benen of the borough, 4M 
at or their hundreds, to the field. en rt a 


T RIS. diviſion into bunte is e to the 
eſtabliſhment of the Franks in Gaul. It was made 
by Clotharius and Childebert, with a' view of ob- 
liging each diſtrict to anſwer for the robberies com- 
mitted in their diviſion; this we find in the de- 
| crees * of thoſe. princes. A regulation of this kind 
+4 is to this very day obſerved in England. .Y 
re F As the counts led the freemen againſt the ene. 

my, the feudal lords commanded likewiſe their va. 


* ſals or rear · vaſſals; and the biſhops, abbots, or their f 8 
* advocates alſo. commanded theirs . 

Tux biſhops were greatly embarraſſed; and in- 
* conſiſtent with themſelves; theyrequeſted of Char. 
* lemain not to oblige them any longer to a military 
f ſervice; and when he granted their requeſt, they  _ 
1 complained that he had deprived them of the pub- = 
| lic eſteem; ſo that this prince was obliged to juſ- 
L tify his intentions upon this head. Be that as it 
; 


may, when they were exempted from marching a- 
gainſt the enemy, I do not find that their. vaſſals 
were led by the counts; on the contrary, we ſee 
that the kings or the biſhops choſe one 805 N 
feudatories to conduct them. 


g 4 etied mama 0 r 

Fubliſted in the year $95. art. 1. See the capitularies, edition 
of Baluzius, pag. 20. TON * were eee wade by 
agreement. 

＋ Advocati. ES 

5 Capitulary of Charlemain, in the year 812. art. 1. & 5, edition 
of Baluzius, tom. 1. pag. 490. | 

See the capitulary of the year 893, rs Worms, edition. 5 
of Baluzius, pag. 408. & 410. | x 

-0- Capitulary of Worms in the year 803, editign of Baluzius, pag. | 

| 409. and the council in the year 845, under Charles the doch 

no palatio, edition of Baluzius, tom. I. pag; 27. art. 8, 
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- In a capitulary - of Lewis the Pious, this prince 
diſtinguiſhes three kinds of vaſſals, thoſe belonging 
to the king, thoſe to-the biſhops, and thoſe to the 
counts. The 1 vaſſals of a feudal lord were not 
led againſt the enemy by the count, unleſs ſome 
employment in the king's houſhold prevented the 
lord himſelf from eemmanding tkem. 

Bu T who is it that led the feudal lords into the 
field ? No doubt the king bimſelf, who was always 
at the head of his faitiiful vaſſals. Hence we al- 

ways find in the capitularies a diſtinction made * 
between the king's vaſſals and thoſe of the biſhops. 
Such brave and magnanimous princes as our kings, 

did not take the field to put. themſelves at the head 
of an. ecclefiaſtic militia; theſe were not the men 

they choſe to conquer or die with. 

Bor theſe lords carried their vaſſals and rear- 
vaſſals with them; as we can prove by the capitu- 
lary t, in which Charlemain ordains that every 

freeman, who has four manors either in his own 
property, or as a benefice from ſomebody elſe,ſhould- 
en 9 — or follow his lord. 11 ib 


. 4 „% T7 
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p <- The gh cn of he year 819 art. 27. edition of Balu- 
zius, pag. 618. 

De Vaſſis Dominicis qui adbuc intra 8 ſerviunt & tamen bene” 
fitia habere noſtuntur, ſtatutum eſt ut quirumgue ex eit cum Domino Im- 
geratore dumi remanſerint, vaſſallus fuos caſatos ſecum non retineaut ; ſed 


| eu comite, cujus pagenſes ſunt. ire permittant. ad copleglary lo the year 
8x2. art. 5. edition of Baluzius, tom. i. pag. 494. 


1 Capitul. of the year 812, art. $. de bowinibus noſtris, & epiſco- 
e abbatum gui vel deneficia vel talia propris labent. Ec. edition 
of Baluzius, tom. i. pag. 490. 

| + In the year 812. chap. 7. Anden of Balurlas, geg: 450. ut om- 

| nis homo liber guatuor mans veſtitos de proprio ſuo, ſive de alicujus be- 

a nen | 
| * 
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who had a manor of his own ſhould march under 
the count, and he who held a GENS of a bed, 
ſhould ſet out along with him. 

AND yet the Abbe du Bos* NP that whet 
mention is made in the capitularies, of tenants who 
depended on a particular lord, no others are meant 
than bondmen; and he grounds his opinion on 
the law of the Viſigoths, and the practice of that 
nation. It is much better to rely on the capitu- 
hries themſelves; that which I bave juſt quoted, 
ſays expreſly the contrary. The treaty between 


Charles the Bald and his brothers, likewiſe takes 


notice of freemen, who might chuſe to follow. ei- 
ther a lord or the king; and this regulation i is 5 
formable to a great many others. 

W may therefore conclude, that there were | 
three kinds of military ſervices; that of the king's 


vaſſals, who had no other vaſſals under them; that 


of the biſhops or of the other clergy, and their vai - 
fals, and, in ſhart, that of * count, W 
ed the freemen. | ; 

Nor but the vaſſals Winde be Menze ſubje& | 
to the count; as thoſe who have a particular com- 
mand are fubordinate to 1 who is id 1 
a more general authority. 

Wx even find that the count and the king's 
commiſſaries might oblige them to pay the fine, 
when they had not fulfilled the engagements of 
their fief, In like manner if the king's vaſlals “ 
committed any outrage, ee were ſubject to the 


+ Tom, iti book 6. chap. 4. p. 399. eſablifument of the French. | 
monarchy, 


* Capitulary of the year 882, art. 12. ws vermen Nau, eds. * 


tion of Baluzius, tom. ii, pag. 269. 


7 2 | THE, * err BOOK xxx. 
cotrectiom aui the count, unleſs they choſe to _ 
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1 was a lt iingiple of "Y monat- 


chy, that whoſoever was ſubject to the milita- 


on power of another perſon, was likewiſe ſubject to 
his civil - juriſdiction: Thus the capitulary * of 
Eewis the Pious in the year 8 15, makes the mi- 
litary power of the count, and his civikjuriſdiftion 
over the freemen, keep always an equal pace. Thus 
the placita * of the count who carried the freemen 
againſt the enemy, were + called the placita of the 
freemen; from hence undoubtedly came this max- 
im; that the queſtions relating to liberty could be 


"decided only in the count's placita, and not in thoſe 


of his officers. Thus the count never led the vaf- 
ſals $ belonging to the biſhops or to the abbots a- 
gainſt the enemy, becauſe they were not ſubject to 
this civil juriſdiction. Thus he never command- 
ed the rear · vaſſal sbelonging to the king's vaſſals. 


Thus the gloſſary = of the Engliſh laws informs us, 


one thoſe to whom * the Saxons gave the name 


0 N eee ver peat of th yer By art, 
8, edition of Baluzius, tom. ii. pag. 27. 

Or aſſizes. 

| + Capitularies, book 4th of the colleQion of Anzegiſe, art. $7. and 

the 5th eee art. 14. editi- 

| ap Baluzius, tom. i. p. 615. 


© dee the 8th note of the preceding chapter. 
-< It is to be found nnn & pri- 


N 
- -o Inthe word Serragis. 


letters given to a duke, patrician, or count; and inveſts them with | 


CHAP. XVIII. OF. L 4 W 8. 2037 | 
of Coples, were by the Normans, called ceuntr, or 


companions, becauſe they ſhared the Judiciary. __ 


| with the king. Thus we ſee, that at all times the 


duty of a vaſſal 4 towards his lord, was to bear 
arms +,. and. to txy his peers in: his court. 

ONE of the reaſons which produced this con- 
nexion between the judiciary right and that of 
leading the forces againſt the enemy, was becauſe 


che perſon who led them exacted. at the ſame time 
the payment of the fiſcal duties, which conſiſted in 


ſome carriage ſervices due by the freemen, and in 
general in certain judiciary n, which ſhall be 
-bereafter treated of, _ 

Tux lords had the right of adninitecion allies 
in their fief, by the ſame principle as the counts 
had it in their counties. And indeed, the coun- 
ties in the ſeveral variations that happened at dif- 
ferent times, always followed the variations of the 
fiefs; both were governed on the ſame plan, and 
by the ſame principle. In a word, the counts in 
their counties were lords, and the lords in their 
ſeignories were counts. | 
Ir has been a miſtake to conſider the counts 3 as 
Civil officers, .and the dukes as military command 
ers. Both were equally civil + and military offi 
cers: the whole difference conſiſted in the duke's 
having ſeveral counts under him, though there rere 


4 This is well explained by the afſizes of Jeruſalem, chap, 331 
& 2 221. | 

+ The advoweesof the church (advecati) were equally at the head 
of their placita, and of their militia. 

+ See the 8th formulary of Marculfus, book i. which contains the 


the civil juriſdiction, and the fiſeal adminiſtration. 
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aun te bad us duke over hem, as we'Tearn | 
from Fredegarius f. 1 
_ © PgRHAPSs it will _ Neale e che geeeln⸗ 
ment of the Franks muſt have been very ſevere at 
that time, fince the ſame officers were inveſted with 
| 2 military and civil power, nay, even with a fiſcal 
authority, over the ſubjects; which in the preced- 
S ing books J have obferved POP HAT ATT 
of deſpotiſm. 
3B r we muſt not t believe that the counts pro- 
nounced judgment by themſelves, and adminiſtered 
juſtice i in the ſame manner as the baſhaws in Tur- 
ky; in order to judge affairs, they aſſembled a kind 
of aſſizes, where the principal men appeared. 
I x order that we may thoroughly underſtand 
what relates to the judicial proceedings, in the for- 
mula's, in the laws of the barbarians, and in the 
capitularies, it is proper to obſerve that the functi- 
ons of the count, of the Grafro or fiſcal judge, and 
the Centenarius, were the ſame; that the judges, 
the Rathimburghers, and the ſheriffs, were the ſame 
perſons under different names. Theſe were the 
count's aſſiſtants, and were generally ſeven in num- 
ber; and as he was obliged to have twelve perſons 
to judge 7, he filled up the number with the prin- 
cipal men *. 
Bur whoever had the juriſdiction, the king, the 
count, the Grefio, the Centenarius, the lords, or 
the elergy, they never tried cauſes alone; and this 


1 22 


S © >» 4 2. => = 


| + Chronicle, chap. 78. in the year 636, 
+ See concerning this ſubject the capitularies of Lewis the Pious, 
added tothe Salic law, art. 2. and the formula of judgments given by 
Du Cange in the word boni homines. 
Pier bonos bominds, ſometimes there were none but principal men. 
See the appendix to the formularies of Marculfus, ch. 51. 
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cuſtom, edi foreſts. = 
of Germany, was ſtill ee even en after lle lien _ 
| had aſſumed a new form. | 
Wir refſpeC to the cal power, its narilze was 
Such, that the count could hardly abuſe it. The 
| rights of the prince. with regard 'to the freemen, 
| were ſo ſimple, that they conſiſted only, as has been 
already obſerved, in certain carriages which were * 
demanded of them on ſome public occafions. And 


DTro- as for the judiciary rights, there were laws which ö 


red e * miſdemeanors. 

ur- Fe. 50 

r CHAP. XIX. 

nd E Compoſt tions "—_ the barbarous Nations. 

Ir - 

he INCE it is impoläble to ale any Wiens 

ki. 8 notion of our political law, unleſs we are tho- 

1d roughly acquainted with the laws and manners of 

s, the German nations, I ſhall therefore pauſe here a 

1e little, in order to . into thoſe manners and 

je laws. 

14 Ir appears by Tacitus, ü that the Germans knew 

8 only two capital «crimes; they hanged traitors, and 

2 drowned cowards; theſe werethe onlypubliccrimes 

| among-thoſe people. When a man + had injur- 

e ed another, the relations of the perſon injufed took 

r ſhare in the quarrel, and the offence v was cancelled 5 

nee es weiten enn e 84 N | 4 

* Sec the law of the Ripuarias, tt. 89. andthe law of the Lom- 

bards, book ii. tit, 32. ſect. 9. - 


| 1 8% her fam inimicitie, E. pen ir ſes propingsi, quam animicite 
neceſſe eft : nec implacabiles durant ; luitur enim etiam homicidium certs 


armenterum ac pecorum numero, reciptgue In „ 
. Tacit,de morib. Germ. | 
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"Shy. a ſatisfaction. This ſatisfaction was made to 

the 

or to the relations if they had been injured in com- 


peltſon offended when capable of receiving it; 


mon, or if by the deceaſe of the party injured, the 


ſatisfaction had devol ved to them. 


Ix the manner mentioned by Tacitus, theſe ſa· 
tisfactions were made by the mutual agreement of 
the parties; hence in the codes of the barbarous na- 
tions theſe ſatisfactions are called compoſitions. 

Tux, law “ of the Friſians is the only one I find 


| that has left the people i in that ſituation, in which 


every family at variance was in ſome meaſure in 
the ſtate of nature, and in which being unreſtrain- 
ed either by a political or civil law, they might 
give a looſe to their revenge, till they had obtained 
ſatis faction. Even this law was moderated; a re- 


gulation was made *, that the perſon whoſe life 


was ſought after, ſhould be. unmoleſted in his own 

houſe, as alſo in going and coming from- church, 

and from the court where-cauſes were tried. 
Tu compilers of the Salic laws cite + an an- 


60 cuſtom of the Franks, by which a perſon whe 
bad dug a corpſe out of the ground in order to ſtrip 


it, ſhould be baniſhed from ſociety, till the relati - 
ons had conſented to his being readmitted. And 
as before that time ſtrict orders were ifſued to every 
one, even to the offender's own wiſe, not to give 
him a morſel of bread, or to receive. him under 
their roof; ſuch a perſon was in reſpect to others, 


and others in reſpect to him, in a ſtate of nature, 


till an end was put to this ſtate by a compoſition. 


be the 2d title en murders; and Volemar's addi 
Wee ee 

„Adee fupientarn, tt, i. feet. 91h 

+ Salic law, tit, Iyiti, fc, 1. tit. xvii, ſect. 1 a 


JJTꝙꝓCꝙꝙ ¼Jy dM 8 


7 


HAP. Kix. 

Tris excepted, we find that the ſages of 
ferent barbarous nations thought of determining 
by themſelves, what would have been too long and 
too dangerous to expect from the mutual agree- 


ment of the parties. 


the dif- 


They took care to fix the 
value of the compoſition which the party injured 
was to receive. All thoſe barbarian laws are in 
this reſpect moſt admirably exact ; the ſeveral caſes 
are minutely $4 diſtinguiſhed, the circumitances are 


weighed, the law ſubſtitutes itſelf in the place of 


the perſon injured, and inſiſts upon the fame fa- - 
tisfaction as he himſelf would babe demanded i in 


E cold blood. 


By the eſtabliſhing of thoſe laws, the 8 
nations quitted that ſtate of nature, in which they 
ſcem to have lived in Tacitus's time. | 

RoTHaRis declares in the law of * the Lom- 
bards, that he had increaſed the compoſitions an- 


| ciently accuſtomed for wounds, in order that the 


wounded perſon being fully ſatisfied, all enmities 
ſhould ceaſe. And indeed, as the Lombards, from 
a very poor people, were grown rich by the con- 
queſt of Italy, the ancient compoſitions were be- 
come frivolous, and reconcilements prevented, I 
do not doubt but this was the motive which oblig- 
ed the other chiefs of the conquering nations to 
make the different codes of laws now extant. 

THe principal compoſition was that which the 


murderer paid to the relations of the deceaſed. The 


+ The Salle 8 this reſpeſt; — the 
titles 2,3, 4, $, 6, and 9, which related to ann 
Book ĩ. tit tit. J. ſect. 13. | 


Vor. III. | K 
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differenge of +. conditions produced a difference in 
Ahe compoſitions: Thus in the law of the Angli, 
there was a compoſition of fix hundred-ſous for 
the murder of an adeling, two hundred for that of 
a freeman, and-thirty for killing a bondman. The 


 Jargeneſs therefore of the compoſition for the life 


of a man, was one of his chief privileges; for be- 
ſide the diſtinction it made of his perſon, it alſo 
eſtabliſhed a greater ſecurity in his. favour among 
rude and boiſterous nations. 
Tuls we are made ſenſible of by the law of the 
+ Bavarians : it gives the names of the Bavarian 


families who received a double compoſition, be- 


cauſe they were the firſt * after the Agilolfings. 
The Agilolfings were of the ducal race, and it was 
cuſtomary with this nation to chuſe a duke out of 
that family; theſe had a quadruple compoſition. 
The eompoſition for a duke exceeded by a third, 
that which had been eſtabliſhed for the Agilolfings: 
becauſe he is a duke, ſays the law, a greater honour 


"ſp paid to him than to his relations. 
| AA. theſe compoſitions were valued in money. | 


But as thoſe people, eſpecially when they lived in 
Berman, had very · little ſpeoie, they might pay it 
in cattle, corn, moveables, arms, dogs, hawks +, 


Lands, G. The law atſelf $ often determined the 


4 See the law of the Angli, tit. i. ſect. 1. 2. & 4. ibid. tit. v. ſet, 
6. the law of the Bavatians, tit. i. chap, W Pay the law of the 


Friſians, tit. xv. 
- + Tit. ti. chap. 20. 


* Hocidra, Ozza, Sagana, Habilingua, Anniena. Ibid. 
4 Thus the law of Ina valued life by a certain ſum of money, or 
by a certaiu portion of land. Leges Tne regis, ä 


* 


doriſeis Anglorum legibus. Cambridge 1644. 


$ See the lawof the Saxons, which awe; ſame regulation 
{or ſeveral people, chap. 18. See alſo the law ot the Ripuarians, tit. 
45. ſe. 17. the law of the Bavarians, tit. 2. ſect. 20. & 1x, Si 
n n2n habet, donet aliam Py, mancipia, terram, &Cc. 


| ral of thoſe 3 which explains how: it was 
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poſſible for them to have ſuch a number of pecuni - 
ary-puniſhments with ſo very little money. | 


'Tatsst laws were therefore employed in 8 ; 


ly determining the difference of wrongs, injuries, 


and crimes; in order that every one might know 
how far he had been injured or offended, the cepa- 


ration he was to receive, and eſpecially that he was 


to receive no more. 


Ix this light it is eaſy to conceive, ag a _ 
ſon who had taken revenge after having received 
ſatisfaction, was guilty of an heinous crime. This 
contained a public as well as a private. offence: it 
was a contempt of the law. of itſelf ; a crime which | 
the legiſlators v never failed to puniſn. 

THERE was another crime, which above all c o- 
thers was conſidered as dangerous, when * thoſe” 
people loſt ſomething of their ſpirit of independence, 
and when the kings endeavoured to eſtabliſh a bet - 
ter civil adminiſtration: this was the refuſing to 
give or to receive ſatisfaction. We find:in the dif- 
ferent codes of the laws of the Barbarians, that the 
INS were 0 on Ry article. In 


+ Fee the bu of the 1 book l. FY 25. ſeat. 21. „ „id. 


book i. tit. 9. ſect. 8. & 34. ibid, ſet. 38. and the capitulary of 
Charlemain in the year 80a, chap. 32. containing an inſtruction gi- 
ven to thoſe whom he ſent into the provinces. 

gee in Gregory of Tours, book vil. chap 47. the detail of a pro- 


ceſs, wherein a party loſes half the compoſition that had been adjudg- 


ed to him, for having done juſtice to hiſnſelt, inſtead of receiving ſa- 

tisfaQion, whatever injury he migh · have afterwards rectiyed. 

See the law of the Saxons, chap, 3. and 4. the law of the Lom- 

bards, book i. tit. 3 5. ſet. 1. & 2. and the law of the Alemang; tit. 

45. ſet, 1 & 2. This lalt law gave leave to the party "injured to 

right himſclf upon the ſpot, and in the firſt rn Sod © 
| 2. 


* 
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effect, a perſon who refuſed to receive ſatisfaction, 
wanted to Preſerve his right of proſecution; he 
who refuſed to give it, left che right of proſecuti · 
on to the perſon injured; and this is what the ſa- 
ges had reformed in the inſtitutions of the Germans, 
whereby people were invited * not compelled to 
+ <compolitions. 
I usr now mentioned a text * the Salic law, 
in which the legiſlator left the party offended at li- 
berty to receive or to refuſe ſatisfaction; it is the 
law.* by which a perſon who had ſtripped a dead 
body, was expelled from ſociety, till the relations 
upon receiving ſatisfaction petitioned for his being 
readmitted. It was owing to the reſpect they had 
for ſacred things, that the compilers of the Salic 
laws did not meddle with the ancient uſage. 
Ar would have been abſolutely unjuſt to grant 
A a compoſition to the relations of a robber killed in 


dhe fact, or to the relations of a woman who had 


been repudiated for the crime of adultery. The 
law * of the Bavarians allowed no compoſition in 
the like caſes; but * the relations who ſought 
revenge. 
IT is no rare thing to meet with compoſitions 


 - for involuntary actions in the codes of the laws of 


che Barbarians. The law of the Lombatds is ge- 
erally. very ꝓrudent; it + ordained, that in thoſe 
caſes the potion, ſhould be according to the 


| 2 . 779. chap, 22. in tl 
Fear £02. Chap, 32. andalſo that of the year 80g. chap. 3. 
| + Phe compilers of the law of the Ripuarians ſeem mp raged : 
ed this. See the 85thtitle of thoſe laws. | 
* Sce the decree of Tuſſillon, = ee fps art. 55 4. 10. 
26, 19. the law of the Angli, „ wh | 
+ Book d. tit, ix. ect. 4. | 


10. 


| ear. Xx. o I. * WS.” . 


perſon's generoſity; and that the relations ſhoulc 


no longer be allowed to purſue their revenge. 
Ci. orRHARTUS II. made a very wiſe decree: 


be forbad < the perſon robbed to receive any clan- 


deſtine compoſition, and without an order from 
this law. | 
CHA p. xx. 


of uber was afterwards called the bende of | 


the Lords. 


ESIDE the r which dep were £57 
liged to pay the relations for murders, or in- 
juries, they were likewiſe under a neceſſity of pay- 


ing a certain duty, which the codes of the barbari- 


an laws call * fredum. We have no term in our 
modern language to expreſs itz yet T intend totreat 
of it at large; and in order to give an idea of it, 


I begin with defining it a recompence for the pro- 


teCtion granted againſt the right of proſecution. 


the judge. VECY ſhall * ſee the motive 270 


— 


Even to this day, fred, in the OT OE. 


ſigniſies peace. 


Tux adminiſtration: of Juſtice among thoſe ms | 
and unpoliſhed nations, was nothing more than. 


granting to the perſon | who had\committed am of- 
fence, a protection againſt the proſecution of the 


Pay: . and ee the a to 9 1 ate 5 


1 ct Inter Childebertum & Clotarium,” anno- 

| $93. & decretio Clotarii 2. regis circa amum 595+ chap. 12. | 
+ When it was not determined by the law, it was generally the 

third of what was given for the compolition, as appears in the lay of 

the Ripuarians, ebap. 89. which is explained by the third capitulary ot. . 

the year 813, Edition of Baluzius, tom. i. rag 81 | 
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the ſatisfaction due to him: inſomuch, that among 
the Germans, contrary to the practice of all other 
nations, juſtice was adminiſtered in order to Pro- 
tect the criminal againſt the party injured. 

Tux codes of the Barbarian laws Wegisen us 
the caſes in which the freda might be demanded, 
When the relations could not proſecute, they al- 

low of no fredum; and indeed, when there was no 
proſecution, there could be no compoſition for a 
protection againſt it. Thus, in the law of the * 
Lombards, if a perſon happened to kill a freeman 
by chance, he paid- the valne of the man killed, 
without the fredum ; becauſe as he had killed him 
in voluntarily, it was not the cafe in which the rela- 
tions were allowed the right of proſeeution. Thus 
in the law of the 4 Ripuarians, when a perſon was 
killed with a piece of wood, or with any inſtrument 
made by man, the eee or the wood were 
deemed culpable, and the relations ſeized upon 
them for their own uſe, but were not N to 
demand the Traum. 

In like manner, wk a | beaſt happened to Kill 
a man, the * ſame law eſtabliſhed a compoſition 

without the fredum, becauſe the relations of the | 
| deceaſed were not. offended. 

In ſhort, it was ordained by the - Salic law, that 

a child who had committed a Kult before the age 

of twelve, ſhould pay the compoſition without the 

Fredum : as he was not yet able to bear arms, he 

could not be i in the caſe in which the party injur- 


# Book l. ut. g. ſoft 17. didn of Linker. | 
1 e 
Tu. 46, ese denen book i, chap. 27. 
cc. 3: — c RR Kc. FL 
„. Tit. 28. ſect. 6. | 


he 


chr. x. OF 


— 


tection. But. a child did not loſe this ſecurity; he 
was not a man; and of courſe could not. be expel- 


led from human ſociety. | . 
Tr1s fredum was a local de in favour of the 


perſon who was * judge of the diſtrict. Jet the 


law of the Ripuarians + forbad him to demand it 


| himſelf : it ordained, that the party who had gained 


the cauſe ſhould receive it and carry it to the ex- 


chequer, in order that there might be alaſting pence, | 
| fays the law, among the Ripuarians. 


Tux greatneſs of the fredum. was: Sondticaed 


| to the degree of * protection: thus the fredum for 
the king's: protection was greater than what was 
; granted for tlie protection of the court, or of the 
other judges. | 


" Hex I ſee the origin of the juriſdiQtion of the. 


lords. The fiefs comprized very large territories, 


28 appears from an inſinite number of records. IL 


have already proved that the kings raiſed no taxes 
on the lands belonging to the diviſion of the 


Franks; much leſs could they reſerve to themſelves 
any 1 on the fiefs. . who obtained , 


722 


e in exjus page eftreſervetur. 
* Tit. 85. 18 


* Capitulare incerti anni, chap. 3 7. in ee e 1 319. 
and itis to be obſerved. that what was called fredum or freda, in the 
monuments of the firſt race, is known by the name of bannum in thoſe 


of the-ſecond-race, as appears from the Hs — e 


| mn 
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ed, or his relations, had a right to demand ſatis- 


faction. 
Ir was the criminal has paid the Fling * the 
peace and ſecurity, of which he had been depri ved 


by his crime, and which he might recover by pro- 


„ Joy N by the: PRE of Clotharius I ee 595. 


— 
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had in this reſpect a full and perfect enjoyment, 
reaping every poſſible emolument from them. And 
as one of the moſt-conſiderable + emoluments was 
the judiciary profits ¶Freda , which were received 
according to the cuſtom of the Franks, it followed 
from thence, that the perſon ſeized of the fief, was 
likewiſe ſeized of the juriſdiction, the exerciſe of 
which conſiſted of the compoſitions made to the 
relations, and of the profits-aceruing to the lord; 
it was nothing more than ordering the peymene of 
the compoſition of the law, and e N the 
legal fines. \ 

Wx find by the formularies containing confir- 
| mation of the perpetuity of a fief in favour of a 
. Feudal lord ®, or the privileges of fiefs in favour 


ane char rhe fiefs were pollifiee of this 


right, This likewiſe appears from a vaſt number 
of charters | mentioning a prohibition to the king's. 
judges or officers of entering upon the territory in 
order to exerciſe any act of judicature whatſoever, 
or to demand any judiciary emolument. When 
the king's judges could no longer make any de- 
mand in a'diftriQt, they never entered it; and 
thoſe to whom this diſtrict was left, performed the 
ſame functions as had been exerciſed before by the 
judges. LN | 

Tux king's judges are forbidden alſo to oblige 
the parties to gre ſecurity for their e be · 


a e 
Freda among the great revenues of what was called ville, or the king's 
demeſnes. 

See the za, $th, and 25th, formula, book i. of Marculfus. 
e See the 24, 3d, and 4th formula of Marculfus, book i. : 
Il See the collections of thoſe charters, eſpecially that at the end 
of the h volume of the hiſtorians of France, publiſhed by the Bene- 
dictin monks. * 
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fore them: it belonged therefore to the perſon who - 


had received-the territory in fief, to demand this. 
ſecurity. They mention alſo, that the king's com-- 


miſſaries ſhall not inſiſt upon being accommodated 


with a lodging; in fine, they no longer exerciſed 
any function in thoſe diſtricts. 

THe adminiſtration therefore of juſtice, both in: 

the old and new fiefs, was a right inherent in the 
very fief itſelf, a lucrative, right which conſtituted: 
a part of it. For this reaſon it has 'been-conſi-- 
dered at all times in this light; from whence this 
maxim aroſe, that juriſditions. are patrimonial in 
France. | 

SOME have thadghs that the curifbiions deriv 
ed their origin from the manumiſſions made by the 
kings and lords, in favour of their bondmen. But 
the German nations, and thoſe deſcended from, 
them, are not the only people who manumitted 
their bondmen, and yet they are the only people 
that eſtabliſhed patrimonial jurifliftions... Beſides, 
we find by the formularies v of Marculfus t that there 
were freemen dependent on theſe  furiſdiftions in 
the earlieſt times: the bondmen ere, therefore 
ſubject to the juriſdiction, becauſe they were upon: 
the territory; and they did not give rife to the: 
fiefs for having been annexed to the fief. 0 

Ornxxs have taken a ſhorter cut: the lords, 
ſay they, and this is all they ſay, uſurped the ju- 
riſdiction. But are the nations deſcended from 
Germany the only people in the univerſe. that u- 


$: for the 34: n ebe ft der andthe can of, 
Charlemain, in the year 772, in Martenne, tom, i. Anecdot, 


le. 11. precipientes jubemus ut ullus judex publicus . . . . .. eng 

ipfius eccleſie et monaſterii ipſus Morbacenſu tam . Alen. 

& qui ſuper corum terras manere, Mee: > 1 
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ſurped the rights of princes? We are ſufficiently 
informed by hiſtory, that ſeveral other 4 
+ have encroached upon their ſovereigns; and yet we 
find no other inſtance of what we call the jurif. 
diction of the lords. The origin of it is there- 
fore to be traced i in the uſages and A of the 
„Germans. 
£ 'Waroeve has the males to look into o Loy- 
ſeau © will be aſtoniſhed at the manner in which 
this author ſuppoſes the lords to have proceeded, 
in order to form and uſurp their different juriſdic- 
tions. They muſt have been the moſt artful peo- 
ple in the world; they muſt have robbed and plun- 
dered, not after the manner of a military nation, 
but as the country juſtices and attornies rob one 
another. Thoſe brave warriors muſt be ſaid to 
have formed a general ſyſtem of politics through 
out all the provinces of the kingdom, and in ſo 
many other countries in Europe: Loyſeau makes 
them reaſon as he himſelf reaſoned in his cloſet. 
- _OncE more: if the juriſdiction was not a de- 
pendance of the fief, how come we every where * 
to find, that the ſervice of the fief was to attend 
the king or the lord both in —_—_— courts and in 


the army ? 
CH A P. XXI. 
Of the territorial Juri of the Churches. 


IHE 8 acquired a very conſiderable 
property. We find that our kings gave 
chem Frente e ce that i is, great 2 5 and we 


N Treatiſe of villaze- joriſ$iQtions, THT 
see Monſ. * on _ word bominium. 


ve 
re 


find furiſdiAtions: eſtabliſhed at 0108 time in the | 
demeſnes of thoſe churches. From whence could 
ſo extraordinary a privilege derive its origin ? It 


muſt certainly have been in the nature of the grant, 


the church land had this privilege, becauſe it had 
not been taken from it. A ſeigniory was given 
to the church; and it was allowed to enjoy the 
ſame privileges, as if it had been granted to a vaſ- 
ſal. It was likewiſe ſubjected to the ſame ſervice 
as ĩt would have paid to the ſtate if it had been gi- 
ven to a layman, according to what has been al- 
ready obſerved. 

Tux churches had therefore the right of demand- 
ing the payment of compoſitions in theirterritory; 
and of inſiſting upon the fredum ; and as thoſe rights 
neceſſarily implied that of hindering the king's of. 
ficers from entering upon the territory, to demand 
theſe Freda and to exerciſe as of judicature, the 


right which eccleGaſtics had of adminiſtering ju - 


ſtice in their own territory, was called immunity, 


in the ſtyle of the formularies - t of the Os. | 


and of the capitularies. | 

TRE law of the Ripuarians * fordide the freed. 

men of the churches, to hold the afſembly for 
adminiſt a ing juſtice in any other place than in the 
church where they were manumitted. The churches 
had therefore juriſdictions even over freemen, and 
held their placita in the arten times of the ma- 
* ary: | 


( dock l. 3 
Ne alibi niſi ad eccleſiam, ubi relaxati ſunt, mallum teneans, tit..; 8. 


ſect. x. See alſo ſet. 19. Ng e sd pn ws ae 
A Tabulariis, 5 & tri ie bet age 5 
i Mallom. i Cd ge ak: As; 


ee 


ns 
I x1wvÞ in the lives of the ſaints 5, that Clovis 
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gave to a certain holy perſon a power over a di- 
ſtrict of fix leagues, and exempted it from all man- 
ner of juriſdiction. This, I imagine, is a falſity, 
but it is a falfity of a very ancient date; both the 

truth and the fiction contained in that life are re- 
lative to the cuftoms and laws of thoſe times, and 

*tis theſe cuſtoms + and laws we are inveſtigating. 

CLoTHARIvusTE. v orders the biſhops or the no- 
bility who are poſſeſſed of eſtates in diſtant parts, 
to chuſe upon the very ſpot thoſe who are to ad- 
miniſter 28 or to ede the judiciary emolu- 


ments. 


Tus ſame prince * regulates the Judiciary pow- 
er between the eccleſiaſtic courts and his officers. 
The capitulary of Charlemain in the year 802 
preſcribes to the biſhops and abbots the qualificati- 
ons neceffary for their officers of Juſtice. Another 
capitulary | of the ſame prince inhibits the royal 
- officers, to exerciſe any juriſdiction over - thoſe 
who are employed in manuring church lands, ex- 


cept they 


entered into that ftate by fraud, and to 


exempt themſelves from contributing to the public 
charges. The biſhops afſembled at Rheims m_ 


= 


8 Vita S. Germeri Epiſcopi Toloſani apud Bollandianos, 16 Mail, 

| + See alſo the life of S. Malanius, and that of Deicola. 

1 In the conacil of Paris, in the year S. Epiſcopi vel potentes, 

82 gui in aliis peſſident regionibus, judices vel miſſss diſcuſſores de alis = 

vin iit non inſtituant, niſi de loco qui juſtitiam precipiant & aliis reddant. 
art. 19. Secalſo the 12th art, 

Life of S. Mclanius, and that of 8. Deicola, art. 5. 

1 „ book ii. tit. 44. 8 2. mn 


drock's edition. 


* Servi idiowes, 1 e entigui. * alii noviter fafti. Art, — 
and ish. : 


3 


3d art. Lindenbrock's edition, pag. 444. 
eft ut habeant rcalefie carum juftitias, & in vita iJorum qui habitat i 
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a declaration, ↄ that the vaſſals belonging to the re- 


e churches are within their immunity. The | 


capitulary of Charlemain in the year 806 * or- 
dains that the churches ſhould have both criminal 
and civil juriſdiction over thofe who live upon their 


lands. In effect, as the capitulary of Charles the 


Bald diſtinguiſhes between the king's juriſdiction, 
that of the lords, and that of the church; I mall 
fay Gy farther * upon this ſubject. Kl 


CHAP. XXII. 


That the Furifdiftions were eſtabliſbed before the end 
h of the ſecond race. 


I has been pretended 92 the vaſſals uſurped 


the juriſdiction in their ſeigniories, during the 


confuſion of the ſecond race. Thoſe who chuſe 


rather to form a general propoſition than to exa- 


mine it, found it eaſier to ſay that the vaſſals did not 
poſſeſs, than to diſcover how they came to poſſeſs. 
But the juriſdictions do not owe their origin to u- 


ſurpations; they are derived from the primitive e · 


ſtabliſhment, and not from its corruption. 


Letter in the year 858. art. 7. in the capitularies, p. 108. " 


eut ille res et facultates, in quihus vivunt cleric, ita er ille fab confecrati- 
one immuiiitatis ſunt, de quibus debent militari vaſſalli. 
„It is added to the law of the Bavarians, art. 7. See alfs the 


444. Tmprimis omnium jubendam 


ipſis eccleſiis & poſt, tam in pecuniis quam et in ſubſtantiis earum. | 
In the year 857. in Hnodo apud Carifiatum, art. 9. editionn'of Bi 


luzius, pag. 96. 
® See the letter written by the biſhops aſſembled at Rheims in the 


| year 858. art, 7. in the capitularies, Balurius's edition, pag. 208. - 
cut ille res & facultates in quibus vivunt clerici, ita et ille ſub conſecrati- 


one immunitatis ſunt de quibus debent militare vaſſalli, & e. 


= SES. 
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Hz who kills a freeman, ſays * the law of the 
6 Bavarians, ſhall pay a compoſition to his relati- 
« ons, if he has any; if not, he ſnall pay it to the 
« duke, or to the perſon under whoſe nen he 
ce had put himſelf in his life time,” *Tis- well 
known what it was to put one's ſelf under the _ 
tection of another for a benefice. | 
„ HE who has been robbed of his eee 
9 fays the law of the Alemans 4, ſhall have re- 
“ courſe to the prince to whom the robber is ſub- 
* ject; in order that he may obtain the compo- 
5 ſition. 

« Ip a centenarius, fays --the decree of Childe- 
cc hert, finds a robber in another hundred than his 
« own, or in the limits of our faithful vaſſals, and 
„ does not drive him out, he ſhall be anſwerable 
& for the robber, or purge himſelf by oath.” There 
was thereforea difference between the diſtri of the 
centenarii and that of the vaſſals. 

'Tr1s decree J of Childebert explains the confls- 
tution of Clotharius in the ſame year, which being 
given for the ſame caſe and fact, differs only in the 
terms; the conſtitution calling in truſte, what by 
the decree is ___ in terminis fidelium noftrorum. 


F * Tit. i. chap, 13. Lindenbrock's edition, 
ln the year 895. art. 1: & „ 
ries by Baluzius, pag. 19. Pari conditione convenit ut fi una centena in 
alia centena veſtigium ſecuta fuerit et invenerit, ve] in quibuſcunque fideli- 
um ; noftrorum terminis veſtigium miſerit, & ipſum in aliam centenam mi- 
- mime expellere potuerit, aut conviſtus reddat latronem, &c. 
1 Si veſtigius comprobatur latronis; tamen praſentia nibil longe mulc- 
tando; aut fi perſequens latronem fuum comprebenderit. integram ſibi com- 
poſitionem accipiat, Quid ſi in trufte invenitur, medictaten n | 
v e & capitale og, a latrone, art. 2 & 3. | 


RV 


5 01949 tt. | 
Meſſieurs Bignon and Ducange , who pretend that 
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in truſte ſignified another king's, demeſne, are 1 5 oy 
taken in their conjecture, © 

- PByPIN, king of Italy, in a coniibaticn + * 
bed den made as well for the Franks as for the 
Lombards, after impoſing penalties on the counts 
and other royal officers for prevarications or delays 
in the adminiſtration of juſtice, ordains , that if 
it happen that a Frank or a Lombard poſſeſſed of 
a fief is unwilling to adminiſter juſtice, the judge 
to whoſe diſtrict he belongs, ſhall ſuſpend the ex- 
erciſe of his fief, and in the interim, either the 
judge or his commiſſary ſhall adminiſter juſtice. 

IT appears by a capitulary * of Charlemain, that. 
the kings did not levy the Freda in all places. An- 
other capitulary of the ſame prince ſhews the 
feudal laws and feudal court to have been already 
eſtabliſhed. Another of Lewis the Pious ordains, 
that when a perſon poſſeſſed of a fief, does not ad- 
miniſter juſtice F, or prevents it from being admi- . 
niſtered, the king's commiſſaries ſhall live upon 
him at diſcretion, till juſtice be adminiſtered. . 1 


4 Scethe Gloſſary on the word truſtis. . 

1 » ; 
it is the capitulary of the year 593. in Baluzius, pag. 344. art. 16. 

Et fi forſitan Francus aut Longobardas habens beneficium juſtitian 
Facere noluerit, ille judex in cujus miniſterio fuerit, contradicat illi benefi- 
cium ſuum, interim dum ipſe aut miſſus ejus juſtitiam faciat. See alſo the 
ſame law of the Lombards, book ii. tit. yz. ſeR. 2. which relates to 
the capitulary of Charlemain of the year 7 79. art 21. 

* The third of the year 8: 2. art. 21. | 

1 The ſecond of the year 813. Baluzius's edition. 

S Capitulare quintum anni 819 art. 90. Baluzius's edition, 
617. Ut ubicumque miſſi, ant epiſcopum, aut abbatem, aut alium 


Tibet honore preditum i invenerint, qui i juſtitiam facere noluit — 
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4 
* 
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ſhall likewiſe quote two * capitularies of Charles 
the Bald, one of the year 861; where we find the 


particular juriſdictions eſtabliſhed, with judges and 


fubordinate officers; and the other of the year 
864, where he makes a diſtinction between his 
own ſeigniories and thoſe of private perſons. 
| We have not the original grants of theſe fiefs, 
becauſe they were eſtabliſhed by the partition,which. 
is known te have been made among the conquer. 
ors. It cannot therefore be proved by original con- 
tracts, that the juriſdictions were at firſt annexed ta. 
the fiefs: but if in the formularies of the confir- 
mations, or of the tranſlations of thoſe fiefs in per- 
petuity, we find, as already hath been obſerved, 
that the juriſdiftion was there eſtabliſhed; this ju- 
diciary right muſt certainly have been inherent-in 
the fief, and one of its chief privileges. 
WM have a far greater number of records, that 
eſtabliſh the patrimonial juriſdiction: of the clergy 
in their diſtricts, than there are to prove that of glie 
 benefices or fiefs of the feudal lords; for which 
two reaſons may be aſſigned. The firſt, that moſt 
of the records now extant are preſerved or collect- 
ed by the monks, for the uſe of their monaſteries. 
The ſecond, that the patrimony of the ſeveral 
churches having been formed by particular grants, 
and by a kind of exception to the order eſtabliſh- 
ed, they were obliged to have charters granted to 


4 Ediflum in Carifiaco in Bakuzius, tom. H. pag. 162. wnufuiſquc 
© advocaius pro omnibus de fua advecatione . . . , in convenientia ut cum 
miniſterialibus de ſua advocatione quos invenerit 3 bunc bannum . 


Arum feciſſe . . . . caftiget. 
. Edifum Piftenſe, art, 18. Baluzios' s edition, tom Ii. pag. 192, 


$i in fiſcum woftrum vel in quamcungue immunitatem aut alicujus potentis 
7 Sueftaton vel — confugerit, &e. 


1 
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them; whereas the conceſſions made to the feudal 
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lords being conſequences of the political order, 


they had no occaſion to demand, and much leſs to 


preſerve, a particular charter. Nay, the kings were 
frequently ſatisfied with making a ſimple delivery 


with the ſcepter, Ms e e one of St. 


Maur. | 
Bur the third formulary + of Mareulfus ſuffi- 
ciently proves, that the privilege of immunity, and 
of courſe that of juriſdiQtion, were common to the 
clergy and the laity, ſinee it is made for both. The 
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CHAP. XX. 


General tea of Abte Du Bas le — 


Wan ef Man HAR en 


A 


Efore L r uu ate 
proper to write a few ſtriftures onthe Abbe 
dw Bos's performance, becauſe my notions/ate: al- 
ways contrary to his; and if he bas hit Mts of | 
truth, Imuſt have miſſed it” 

TEIS performance has impofed upon a gen 
many, becauſe it is penned with art; becauſe the 
point in queſtion i is conſtantly ſuppoſed; becauſe 


the more it is deficient in proofs, the more it a» 


bounds in probabilitiesz and, in ſhort, becauſe an. 
inſinite number of nnn are nnen 2 | 


1 eee e eee i 
eee e 
ratione concedimus. , 

0 I have drag quoted i in the preopding a 1 | 
Petenten. | 
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principles, and from thence other conjectures are 


inferred as conſequences. The reader forgets he 
has been doubting, in order to begin to believe. 
And as a prodigious fund of erudition is anterſperſ- 
ed, not in the ſyſtem, but around it, the mind is 


taken up with the appendages; and neglects the 


principal. Beſides, ſuch an infinite multitude of 
reſearehes hardly permit one to imagine that nothing 


has been found; the length of the way makes us 
A that we are arrived at dur journeys end. 
Zur when we examine the matter thoroughly, 
we find an immenſe coloſfus with carthen ſeet; and 
it is the earthen feet that render the coloſſus im- 


menſe. If the Abbe du Bos's fyſtem had been 


well grounded, he would not have been obliged to 
write three tedious volumes to prove it; he would 
have found every thing within his ſubje@; and 
without wandering on every ſide in queſt of what 
was very foreign to it, even reaſon itſelf would 
have undertaken to range this in the ſame chain 
with the other truths. Our hiſtory and laws would 
have told him; eee ene fa we 
2 _ 1 o rede 
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| * E Abe, . Bos eh Anal 
to explode the opinion that the Franks made 


the conqueſt of Gaul. According to his ſyſtem 
our kings were invited by the people, and only 
_ ſubſtituted themſelves in the place, and ſucceeded 
to the rights of the Roman — 2855 


-- 


| CHAP. "XXIV. 


Lads a 
Tunis pretenſiom cannot be applied to the time 
when Clovis, upon his entering Gaul, took and 
pillaged the towns; neither is it a ble to the 
period hen he defeated Syagritw"the Roman 


commander, and ſubdued the country which he 


heldz: it: can therefore be referred only to the peri- 
od when Clovis, already maſter of a great part of 


Gaul by open force, was: called by the choice an 
affection of the people to the ſovereignty. over the ao 


reſt; And is it not enough that Clovis was re- 
ceived, he muſt have been called; the Abbe du 


Bos muſt prove that the people choſe rather to live 


under Clovis, than under the domination of the 
Romans, or under their own laws. The Romans 
belonging to that part of Gaul not yet invaded by 
the Barbarians, were, according to this author, of 


two ſorts; the firſt were of the Armorican confe- 


deracy, who had driven away.the emperorꝰs. officers, 
in order to defend themſelves againſt the Barbari- 


ans, and to be governed by their own' laws; the 
ſecond were. ſubject to the Roman. officers. NOW 
does the Abbe produce any convineing proofs that 


the Romans who were ſtill. ſubject to the empire, 
called in Clouis? not one. Does he prove that 
the republic of the Armoricans invited Clovis; or 
even concluded: any treaty with him? not at all. 
So far from being able to tell us the fate of this 
republic, he cannot even ſo much as prove its ex · 


iſtence; and notwithſtanding he pretends to trace 


it from the time of Honorius to the conqueſt of 
Clovis, notwithſtanding he relates with a moſt ad- 


mirable exactneſs all the events of thoſe times; ftill 
this republic remains inviſible in ancient authors. 


For there is a wide difference between pr oving by 
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= paſſage of Zozymus , that under the emperor 
HFlonorius, the + country of Armorica and the other 
provinces aul revolted and formed a kind of a 
republic; ata#fhewing us that notwithſtanding the 
different pacifications of Gaul, the Armoricans 
formed a particular republic, which continued till 
the conqueſt of Clovis: and yet this is what he 
ſhould have demonſtrated by ſtrong and ſubſtanti- 
al proofs, in order to eſtabliſh his ſyſtem. For 
when we behold a vitorious-/prince entering a 
country, and ſubduing a great part of it by force 
and open violence, and ſoon after we find the whole 
country conquered, without any mention in hiſtory 
of the manner of its being effected, we have ſuffi- 
ont: tanker to baieve that the affair l it 
gan. 

"Wann we find he has miſtaken this mole] it is 

| fwd perceive that his whole fyſtem falls to the 
ground; and as often as he-infers a conſequence 
_ from theſe principles, that Gaul was not ſubdued 
by the Franks, but that the Franks were GOP 
the Romans, we may fafely deny it. 

Furs author proves his principle, by the Roman 
dignities with which Clovis was inveſted: he inſiſts 
that Clovis ſucceeded to Chilperic his father in the 
office of magiſter malitiæ. But theſe two offices 
are merely of his own creation. 8. Regimus's 
letter to Clovis, on which he grounds his opinion 
, is only a congratulation upon his acceſſion to the 
crown. When theintentof writing is ſo well n. 
why ſhould we give it another turn? 
CLov1s, towards the end of his reign, was made 


we Hiſt, lib, vi. 
+ Der traffus Armoricus alieque Galliarum provincie. mia. 
Tom. ii, book 3. chap. 18, pag, 270. 
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conſul by the emperor ee but what right 


could he receive from an authority that laſted on- 


ly one year? It is very probable, ſays our author, 
that in the ſame diploma the emperor Anaſtafius 
made Clovis proconſul. And, I fay, it is very pro- 
bable he did not. With reſpect to a fact for which 


there is no foundation, the authority of him who 


denies is equal to that of him who affirms. But 
I have alſo a reaſon for denying it. Gregory of 
Tours, who mentions the conſulate, ſays never a 
word concerning the proconſulate. And even this 


proconſulate could have laſted only about fix months. 
Clovis died a year and a half after he was created 
_ conſul; and we cannot pretend to make the pro- 


conſulate an hereditary office. In ſhort, when the 
conſulate, and, if you will, the proconſulate were ' 


- conferred upon him, he was already-maſter of the 


monarchy, and all his rights were eſtabliſhed.” 
THE ſecond proof alledged by the Abbe du Bos, 


is the renunciation made by the emperor Juſtinian, 


in favour of the children and grand-children of 
Clovis, of all the rights of the empire over Gaul. 
I could fay a great deal concerning this renuncia- 


tion. We may judge of the regard ſhewn to it by 
the kings of the Franks, from the manner in which 


they performed the conditions of it. Beſides; the 
kings of the Franks were maſters, and peaceable 


1 ſovereigns of Gaul; Juſtinian had not one foot of 


ground in that country ; the weſtern empire had 


been deſtroyed a long time before; and the eaſtern 


empire had no right to Gaul,. but as repreſenting 
the emperor of the weſt. Theſe were rights to 
rights; the- monarchy of the Franks was already 


founded; the regulation of their eſtabliſhment was 
made; the reciprocal rights of the perſons and of 
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the different nations who lived in the monarchy, 
were agreed on; the laws of each nation were gi- 
ven and even reduced into writing. What could 
therefore that foreign renunciation avail to a __ 
vernment already eſtabliſhed ? 

War can the Abbe mean by 8 a 
| panite of the declamations of all thofe biſhops, 
who amidſt the confuſion, and total ſubverſion of 
the ſtate, endeavour to flatter the conqueror ? What 
elſe is implied by flattering, but the weakneſs of 
him who is obliged to flatter? What does rhetoric 
and poetry prove, but the uſe of thoſe very arts? 
Is it poſſible to help being aſtoniſhed at Gregory of 
Tours, who after mentioning the affaſſinations com- 
mitted by Clovis, ſays, that God laid his enemies 
every day at his feet, becauſe he walked in his 


ways? Who doubts but the clergy were glad of 


Clovis's converſion, and that they even reaped great 
advantages from it? But who doubts at the ſame 
time that the people experienced all the miſeries 
of conqueſt, and that the Roman government ſub- 
mitted to that of the Franks? The Franks were 
neither willing nor able to make a total change; 
and few conquerors were always ſeized with ſo great 


a degree of madneſs. But to render all the Abbe 


du Bos's conſequences true, they muſt not only have 
made no change amongſt the Romans, but they 
muſt have even changed themſelves, - 
I coul p undertake to prove, by following this 
author's method, that the Greeks never conquered 
Perſia. I ſhould begin with mentioning the trea- 
ties which ſome of their cities concluded with the 


Perſians: I ſhould mention the Greeks who were 


in Perſian pay, as the Franks were in the pay of 


the Romans. And if Alexander entered the Per- 
: | a 


BOOK xxx: | 
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| Gan territories, beſieged, tobk, and deſtroyed the 

city of Tyre, it was only a particular affair like that 
| of Syagrius. But, behold the Jewiſh pontiff goes 
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forth to meet him. Liſtento the oracle of Jupiter 


Hammon. Recollect how he had been predicted 


at Gordium. See what a number of towns crowd, 

as it were, to ſubmit to him; and how all the Sa- 
traps and grandees come to pay him obeifance. He 
puts on the Perſian dreſs; this is Clovis's conſular 
robe. Does not Darius offer him one half of his 
kingdom? Is not Darius murdered like a tyrant? 
Do nat the mother and wife of Darius weep at the 
death of Alexander? Were Quintus Curtius, Ar- 
rian, or Plutarch, Alexander's cotemporaries? Has 
not the invention of * printing afforded us great 
lights, which thoſe authors wanted? Such is the 
hiſtory of the ęſtabliſbment of the French Fan 


2n Gaul. 


CHAP. uy, 
Of the F. et Nobility. 5 


'HE Abbe du Bos maintains, * at the be- 

ginning of our monarchy there was only one 
5 of citizens among the Franks. This aſſer- 
tion, ſo injurious to the noble blood of our prin- 
cipal families, is equally affronting to the three 
great houſes which ſucceſſively governed this realm. 
The origin of their grandeur would not therefore 
have been loſt in the obſcurity of time. Hiſtory 
might point out the ages when they were plebeian 
families; and to make Childeric, . and Hugh 5 


+ See che N diſcourſe of the Abbe * Bos. 
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Capet gentlemen, we ſhould be obliged to trace 
their pedigree among the Romans or Saxons, that 


is, among the conquered nations. 


Tus author grounds $his opinion on the Salic 


law. By that law, he ſays, it plainly appears, that 


there: were not two different orders of citizens a- 
mong the Franks: it allowed a compoſition of two 
hundred ſous for the murder of any Frank whatſo- 
ever; but among the Romans it diſtinguiſhed the 
king's gueſt, for whoſe death it gave a compoſiti- 
on of three hundred ſous, from the Roman pro- 
prietor to whom. it granted a hundred, and from 
the Roman tributary to whom it gave only a com- 
poſition of forty-five. - And as the difference. of 
the compoſitions formed the chief diſtinction, he 
concludes that there was but one order of citi- 


_ Zens among the Franks, and three among the Ro- 


- mans. - 
IT is ſurprizing that his very miſtake did not 


fet him right. And indeed it would have been 
very extraordinary that the Roman nobility, who 


lived under the domination of the Franks, ſhould 


have a larger compoſition, and been perſons of 


much greater importance than the moſt illuſtrious 
among the Franks, and their greateſt generals. 
What probability is there, that the conquering na- 
tion ſtrould have ſo little reſpect to themſelves, and 
ſo great a regard for the conquered people? Be- 


ſides, our author quotes the law of other barbar- 


ous nations, which proves that they had different 
orders of citizens. Now it would be a matter of 


| # See the eftabliumeat gf the French monarchy, yol. i. book 6. 


chap. 4. pag- 30g. 


+ n and the law of the he. 


aſtoniſhment that this general rule ſhould have fail- 
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ed only among the Franks. Hence he ought to 
have concluded either that he did not rightly un- 


derſtand, or that he miſapplied, the paſſages of the 


Salic law; which really is the caſe. | 

Uyon opening this law, we find that the com- 
poſition for the death of an Antruſtio &, that is, of 
the king's vaſſal, was fix hundred ſous; and that for 


the death of a Roman, who was the + king's gueſt, 


was only three hundred. We find there alſo that 
the compoſition for the death of an ordinary 
Frank g was two hundred ſous; and for the death 
of an ordinary Roman , was only one hundred. 

For the death of a viola; * tributary, who was 2 


| kind of bondman or freedman, they paid a com- 


poſition of forty-five Tous : but I ſhall take no no- 
tice of this, no more than of the compoſition ' for 
the murder of a Frank bondman, or of a Frank 
freedman, becauſe this third EE of perſons is out 
of the queſtion. | 
War does our author 40 7 He is quite Kat 
with regard to the firſt order of perſons among the 
Franks, that is the article relating to the Antruſ- 
tioꝰ's; and afterwards upon comparing the ordina- 
ry Frank, for whoſe death they paid a compoſiti- 
on of two unde Tous, with thoſe > whom he di- 


4 | Oui Ae dominica &f, tit. 44. ſet 4. and this relates to the , 


T3th formulary of Marculfus, de regis Antruſtione. See alſo the title 


88. of the Salic law, ſect. 3 and 4. and the title 74. and the law of 
the Ripuarians, tit. rr, and the capitulary of Charles the ou —_ | 
Carifiacum, in the year 87 7. chap. 20. 
+ Salic law, tit. 44. ſect. 6. . 
* Ibid. tit, 44. ſet. 4. 8 i 
$ Tit. 44 ſect. x. 006 
> Tit. 44. ſect. rg. f 
* Salic law, tit. 44: fe, 7. 
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ſtinguiſhes under three orders among the Romans, 
and for whoſe death they paid different eompoſiti- 
ons, he finds that there was only one order of citi- 
zens among the Franks, and that there were hoes 
among the Romans. 

As the Abbe is of opinion that there: Was only 
one order of citizens among the Franks, it would 
have been Jucky for him that there had been only 
one order alſo among the Burgundians, becauſe 
their kingdom conſtituted one of the chief branches 
of our monarchy. But in their codes 4 we find 
three kinds of compoſitions, one for the Burgun- 
dian or Roman nobility, the other for the Burgun- 

dians or Romans of a middling condition, and the 
third for thoſe of a lower rank in both nations. He 
has not quoted this law. 

Ir is very ſurprizing to ſee in . manner he 
evades * thoſe paſſages which preſs him hard on 
all ſides. If you ſpeak to him of the grandees, 
lords, and the nobility: :theſe, he. ſays, are mere 
diſtinctions of reſpect, and not of order; they are 
things of courteſy, and not legal privileges; dr 
elſe, he ſays, thoſe. people belonged to the king's 
council; nay, they poſhbly might be Romans: 
but ſtill there was only one order of 8 A» 
mong the Franks. On the other hand, if y 
ſpeak to him of ſome Franks of an eee rank py 


4 Si quis quolibet caſu dentem optimati W vel ( — 
ili excuſſerit, ſelidos viginti guingue cogatur exſelvere; de mediocribus per- 
fenis ingenuis tam Burgundionibus quam Romanis ſident excuſſus fuerit, de- 

tem ſolidis componatur ; de inferioribus perſonts quingue folidos, art. 1. 2 

and z. of tit. 26. of the law of the Burgundians, 

-»- Eſtabliſhment ofthe French monarchy, vol. i. del 6, cup. 
4 and. 5. 

1 Eſtabliſnment of the French — vol: iii, * 5. P. 349, 


and 329. 
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he ſays, they are bondmen; and thus he interprets 
the decree of Childebert. But I muſt, ſtop here a 
little, to enquire farther into this decree. Our au- 


thor has rendered it famous by availing himſelf of 


it in order to prove two things; the one o, that all 
the compolitions we meet with in the laws of the 


' Barbarians were only civil fines added to corporal 


puniſhments, which entirely ſubverts all the anci- 
ent records; the other, that all freemen were judg - 
ed directly and immediately by the king t, which 
is contradicted by a vaſt number of paſlages and au- 
thorities informing us of the en order hay 


thoſe times. 


Tuis decree, which was made in an aſſembly - 
of the nation, ſays, that- if the judge finds a noto- 
rious robber, he muſt command him to be tied, in 
order to be carried before the king, ſi Francus fu- 
erit; but if he is a weaker perſon (debilior perſona), 
he ſhall be hanged on the ſpot. According to the 
Abbe du Bos, Francus is a freeman, debilior per- 


| ſona is a bondman. I ſhall defer entering for a 
moment into the ſignification of the word Francus, 


and begin with examining what can be underſtood 


| by theſe words, a weaker perſon. In all languages 


2 every * ds. ſuppoſeth 


| * Efabliſhment of the French monarchy, vol. i beck 6. chap. 
4+ pag: 307 and 308. 

+ Ibid, pag. 309, and in the following chapter, pag, 319 and 
320, 

> See the abt book of this work, chap. 28. 9 the * back; 


chap, 8. . 


* Ttaque Colonia convenit & ita bannivimus, ut unuſy: ne judex crinn- 


noſum latronem ut audierit, ad caſam ſuam ambulet & ipſum * fact. 


at; ita ut fi Francus fuerit, ad naſtram preſentiam dirigatur ; & fi debi- 
lior perſona fuerit, in loco pendatur. Capitulary, of Baluzius's edition, 
tom. i. pag. 19. | 0 „ 
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three terms, the greateſt, the leſs degree, and the 
leaſt. If none were here mcant but freemen and 
bondmen, they would have ſaid a bendman, and 
nct a man of leſs pawer. Therefore debilior per- 


' fona does not ſignify a bondman but a perſon of a 


ſuperior condition to a bondman. Upon this ſup- 
-poſition, Francus cannot mean a freeman but a pow- 
erful man; and this word is taken here in that ac- 
ceptation, betauſe among the Franks there were 
always men who had a greater power than- others 
in · the ſtate, and it was more difficult for the judge 


or count to chaſtiſe them. This explication agrees 


very well with many capitularies “, where we 
find the caſes in which the criminals were to be car- 
tied before the king, and thoſe i in which it was o- 
therwiſe. | . 

Ir is mentioned in the life of Lewis: the Pious | 
+, written by Tegan, that the biſhops were the 


principal eauſe of the humiliation' of that emper- 


or, eſpecially thoſe who had been bondmen, and 


ſuch as were born among the Barbarians. Tegan 
thus addreſſes Hebo, whom this prince bad drawn 


from the ſtate of ſlavery, and made archbiſhop of 


— 


Rheims. What recompence & did the emperor 
i receive from you · for ſo many benefits? He made 
you a freeman, but did not enoble you, becauſe 


„he could not pee you nobility after having given 


« you your liberty.“ 
TIuIõ diſcourſe, which proves ſo ftrongly the two 


** ber the och book of this work, chap. 28. ad the vines. 


ber 43 and 44 
4 0 gualem remunerat ionem rau ei! fecit te liberum, non nobi- 


lem, quod impoſſiile eſt poſt ibertatem, G of Paluzius's edi- 


tion, tom i pag. 19. 
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orders of citizens, does not at all confound the Abbe 


du Bos. He anſwers thus *: The meaning of 
« this paſſage is not, that Lewis the Pious was in- 
« capable of introducing Hebo into the order of the 


& nobility. Hebo, as archbiſhop of Rheims, mult 


& have. been of the. firſt order, ſuperior to that of 
ce the nobility.” I leave the reader to judge, whe- 
ther this be not the meaning of that paſſage; I 
leave him to judge whether there can be any que- 
ſtion here concerning a precedency of. the clergy 
over the nobility, © This paſſage proves onlyy 
C continues the lame writer , that the free - born 


4 ſubjects were qualified as noblemen; in the 
| © common acceptation, noblemen and men who are 
6 free · born have for this long time ſtgnified the 


« fame thing.. What! becauſe ſome of our 
burghers have lately aſſumed the quality of noble- 
men, ſhall a paſſage of the life of Lewis the Pious 
be applied to this ſort of people? . And perhaps, 


& continues he ſtill , Hebo had not been a bond- 


“ man among the Franks, but among the Saxons, 
6 or ſome other German nation, where the people 
« were divided into ſeveral orders.“ Then be- 
cauſe of the Abbe du Bos's perhaps there muſt have 
been no nobility among the nation of the Franks. 
But he never applied a ꝓerbaps ſo badly. We have 
ſeen that Tegan 5 diſtinguiſhes the biſhops, who 


had oppoſed Lewis the * fome of whom had 


8 — the French monarchy, vol. i book 6. . 
4. Pag. 3. 

Ly Eſtabliſhment of the French monarchy. 

» *® Thid.. | ; 

8 omnes epiſcopi moleſti fuerunt Ludovico, Sn 
le conditione hovoratos habehat, cum. bis gui ex barbaris nationibus ad hoc. 
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been bondmen, and others of a barbarous nation. 
Hebo belonged to the former and not to the latter. 
Beſides, Ido not ſee how a bondman, ſuch as Hebo, 
can be faid to have been a Saxon or a German: a 
bondman has no family, and conſequently no na- 
tion. Lewis the Pious manumitted Hebo; and 
as bondmen after their manumiſſion, embraced the 
law of their maſter, Hebo was become a . and 
not a Saxon or German. 

I rave been hitherto aCting offen&vely y, it is 
now time to defend myſelf, It will be objected 
to me, that indeed the body of the Antruſtio's 
formed a diſtin order in the ſtate, from that of 
the freemen : but as the fiefs were at firſt precari- 


ous, and afterwards for life; this could not form 


a noblenefs of deſcent, ſince the privileges were not 
annexed to an hereditary fief. This is the objec- 
tion which induced Mr. de Valos to think, that 
there was only one order of citizens among the 
Franks; an opinion which the - Abbe du Bos has 
borrowed of him, and. which he has abſolutely 
ſpoiled with ſo many bad arguments. Be that as 
it may, it is not the Abbe du Bos that could make 
this objection. For after having given three or- 
ders of Roman nobility, and the quality of the 
king's gueſt for the firſt, he could not pretend to 
fay, that this title was a greater mark of a noble 
deſcent than that of Antruſtio. But I muſt give a 
direct anſwer. The Antruſtio's or truſty men were 
not ſuch, becauſe they were poſſeſſed of a fief, but 
they had a fief given them becauſe they were An- 
truſtio's or truſty men. The reader may pleaſe t 
recolle what has been ſaid in the beginning of 
this book. They had not at that time, as they 
had afterwards, the ſame fief: but if they had not 
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that, they had another, becauſe the fiefs were given 
at their birth, and becauſe they were frequently: 
granted in the aſſemblies of the nation, and, in, 


| ſhort;z-becauſe as it was the intereſt of the nobility 


to receive them, it was alſo the king's intereit to 
grant them. Theſe families were diſtinguiſhed by 
their dignity of truſty men, and by the privilege 
of being qualified to ſwear allegiance for a fief. In 
the following book “, I ſhall demonſtrate from the 

circumſtances of time that there were freemen,. 
who were permitted to enjoy this great privilege, 
and of - courſe to enter into the order of nobility.. 


This was not the caſe at the time of Gontram, and 


his nephew Childebert; but ſo it was at the time 
of Charlemain. But though in that prince's reign: 


the freemen wers not incapable of poſſeſſing fiefs, 


yet it appears by the above-cited paſſage of Tegan, 
that the freedmen were abſolutely excluded. Will 
the Abbe du Bos , who carries us to Turky, to give. 

us an. idea of the ancient French nobility ;.will he, 
T fay, pretend that they ever complained among 
the Turks of the clevation of people of low birth 
to the honours and dignities of the ſtate, as they 
complained under Lewis the Pious and Charles the 


Bald ? There was no complaint of that kind under 


Charlemain, becauſe this prince always diſtinguiſh-- 


ed the ancient from the new faqilies; which Lewis 


the Pious and Charles the Bald did not. 

Tux public ſhould not forget the obligation it: 
owes to the Abbe du Bos for ſeveral excellent per- 
formances. It is by theſe works, and not by his 


„ Chap. 23. 


+ KEſtablſament of the French monarchy vol, iii, book 6. chap. 
4. P. 302. 
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hiſtory of the eſtabliſhment of the French monar- 
chy we ought to judge of his merit. He commit, 
ted very great miſtakes, becauſe he had the count 
of Boulainvillier's works more in view than his 
own ſubject. 

I sHALL draw only one refle&tion from all theſe 
ſtrictures; if ſo great a man was miſtaben, _ 
care ought not I to take? | 


AXXA, 
nonar- 
mmit. 
count 
n his 


theſe 
what 
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B-O OR XXI. 


Theory of the feudal Laws among the F. fans: in the 
relation they bear to the Revolutions of their Mo- 


narchy. 


* 


c HA P. d #1 
Changer i in the offices and in the Fier. 


** 


THE counts were at firft ſent into their dr- 
ſtricts only for a year; but they ſoon pur- 
chafed the continuation of their offices. We have 
an example of this in the reign of Clovis's grand- 
children. A perſon called Peonius ® was count 
in the city of Auxerre; he ſent his fon Mummo- 
tus with money to Gontram, to prevail upon him 
to continue him in his employment; the ſon gave 
the money for himſelf, and obtained the father's 
place. The kings had already begun to ED their 

own favours. 

. Traovcn by the laws of the kingdom the Gels 
were precarious, yet they were neither given nor ta- 
ken away in a capricious and arbitrary manner; 
Bay, they were generally one of the principal ſub- 

jets debated in the national afſemblies. It is na- 


win however to ſuppoſe, that corruption had ſeiz- 
ed this, as well as the other article; and that the 


Poſſeſſion of the fiefs, like that of the Oy Was 


continued for money. 


C Gregory of Tours, book iy. chap, 42. 
L 5 


, * 
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| I SIAL IL ſhew in the courſe of this book , that, 

| independently of the grants which the princes made 
for a certain time, there were others in perpetuity. 
The court wanted to revoke the former grants; 


this occaſioned a general diſcontent in the nation, 


and was ſoon followed with that famous revoluti - 

on in the French hiſtory, whoſe firſt epocha was 
the aſtoniſhing — on the execution we Brune- 
4 — 

Tnar this queen, whon was daughter, alter, and 
mother to ſo many kings, a queen to this very day 
celebrated for public monuments worthy of a Ro- 
man Zdile or Proconſul, born with an admirable 
genius for affairs, and endowed with qualities fo 

long reſpeted, ſhould ſee herſelf * of a ſudden 
expoſed to ſo flow, ſo ignominious and cruel a tor- 
ture, by + a king whoſe authority was but indiffer- 
ently eſtabliſhed in the nation, would appear very 
ſurprizing, had ſhe not incurred that nation's diſ- 


' _ "pleaſure for ſome particular cauſe. Clotharius re- 


proached + her- with the murder of ten kings: but 
two of them he had put to death himſelf; the death 
of ſome of the others was owing to chance, or to 
the villainy of another queen; and a nation that 
had permitted Fredegunda F to die in her bed; that 
had even oppoſed the puniſhment of her flagitious 
crimes, ought to have been very indifferent with 
regard to thoſe of Brunechild, _ | 
SHE was put upon a camel, and led i ignomiui- 
_— through the pp ; a Certain ſign that ſhe had 


® Chap. 7. 

Fredegarius's chronicle, * 42. WR 

+ Clotharius II. ſon of Chilperic, and father of Dagobert. 
+ Fredegirius*s chronicle, chap. 42 

§ See Gregory of Tours, book vill, chip 37. 
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given-great offence to thoſe troops. Fredegarius 
relates, that Protarius , Brunechild's favourite; 


ſtripped the lords of their property, and filled the 
_exchequer with the plunder; that he hambled the 
nobility, and that no perſon could be ſure of con- 


tinuing in ony office. or employment. The army 
conſpired againſt him, and he was ſtabbed in his: 
tent 3 but Brunechild, either. by revenging * his 
death, or by purſuing: the ame plan, became ey 
oy more deſpicable + to the nation. he 

| CLOTHA4RLvs, ambitious of reigning alone, RR 


flamed moreover with the moſt furious revenge;. 


and certain of periſhing if Brunechild's children · 
got the upper hand, entered into a. conſpiracy. a+ 
gainſt himſelf; and whether it was owing to — | 
rance, or to the neceſſity of his circumſtances, he 
became Brunechild's accuſer, and made a dreadful | 
example of that princeſs. 
-WARNACHARIUS had been the very foul ofthe: : 
conſpiracy. formed againſt Brunechild; being at: 
that time mayor of Burgundy, he made ***Clothas 
rius conſent, that he ſhould not be diſplaced while 
he lived. By this ſtep the mayor could no longer 


be in the ſame caſe as the French lords before that 


period; and this authority began to render 4 1 in. 
dependent of the regal ve Cin Shes 


+ Seve illi fait contra . iniquitas; fiſeo. nienium e Py re- 


dus perſonarum ing enigſe fiſcum velleus implere . . . ut nullus reperi> | 
retus qui gradum-quem arripuerat potxiſſet adfumere. . Fred, Chron: Ow 


37. in the year 695. 

# Ibid, cap. 28. in the year 607» 

* Ibid. cap. 41. in the year 613. Burgundie Farones, tam epic. 
quam cateri Leudes, timentes Brunechildem et odium in eam habentes, con- 
filium inientes, Ke. 

„ Ibid. cap, 42, in the year 613. Sacraments. a ee 


ne OP vite ſuæ temporidus degradaretur. 
L. 6: 
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1 IT was Brunechild's .unhappy regency, which. 


had exaſperated the nation. So long as the laws 
ſubſiſted in their full force, no one could complain 
at having been deprived of a fief, fince the law did 
not beſtow it. upon him in perpetuity. But when 
fiefs came to be acquired by avarice, by bad prac- 
tices and corruption, they complained of being di- 
| veſted by irregular means, of things that had been 
irregularly acquired. Perhaps if the public good 
had been the motive of the revocation of 'thoſe 
grants, nothing would have been ſaid: but they 
| pretended a regard to order, while they were open- 
ly abetting the principles of corruption; the fiſcal 
rights were claimed, in order to laviſh the public 


treaſure; and grants were no longer the reward or 


the encouragement of ſervices. Brunechild, from 
a corrupt ſpirit, wanted to reform the abuſes of the 
ancient corruption, Her caprices were not owing 
to weakneſs; the vaſſals and the great officers 
thinking themſelves in e re. n their 
own, by her deſtruction. 

Wx are far from having all 1 ende of As 


IE tranſaQtions of thoſe days; and the writers of chro- 
nicles, who underſtood very near as much of the 
hiſtory of their time, as our peaſants know of ours, 


are extremely barren, Yet we have a conftituti- 
cn of Clotharius, given & in the council of Paris 
tor the reformation of + abuſes, which ſhews that 


this prince put a ſtop to the complaints that had 


occaſioned the revolution. On the one hand, be 


+ Lowe time aſter Bronechidis execution, in the your 653. See 


5 Baluzius's edition of the capitularies, p. 21. 5 
+ Nue contra rationis ordinem alta vel ordinata ſunt, ne in antes, 90 


avertat divinitas, contingant, diſpofuerimus, Chriſto prafule, per —_ e- 
diffi tenorem e emendare, —_ art. 26. 
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confirms * all the grants that had been made or 


confirmed by the kings his predeceſſors; and on 
the other, he ordains * that whatever had been 
taken from his vaſſals, ſhould be reſtored to them. 
Tuts was not the only conceſſion the king made 
in that council; he enjoined that whatever had 
been innovated, in: oppoſition to the privileges of 
the clergy,” ſhould be redreſſed 5; and he mode- 
rated the influence of the court in the = elections 
of biſhops. He even reformed the fiſcal affairs; 
ordaining that all the new © cenſus's ſhould be a- 
boltſhed,' and that they ſhould not levy any *toll 
eſtabliſhed fince the death of Gontram, t, 
and Chilperic; that is, he eſtabliſhed whatever had 
been done during the regencies of Fredeguiida 
and Brunechild. He forbad the driving of his 
cattle to {| graze in private people's grounds; and 
we ſhall ſoon ſee that the reformation was ſtill more 
— * as W ann wag dk 


9 a eee, ohio of he cpalres rt. 6. 279 u n 
r Ibid. an. . „ 8 
4 1 tempera ex oe pretermiſſom ef wel Au. mul. 
ter obferveturs 
r loed ip ber qui u Mietropelitiioe ordiceri 
det cum principatibus, à clero et populo eligatur ; et fi perſona condigna 


Frerit, per ordinationem principis ordinetur ; vel certe ſi de palatis eligi- 


tur, per meritum perſons & doffrine ordinetur. Ibid. art. 25 
1 Df wbiimque cena — bon to cu N.. emendetur., art, 8, 
Idi. art. 9. 
| Did. art 21. 
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CHAP. n. 2b how 
How the civil e was reformed: 


Itherto ating had gives e Ginge 
wm -tience and levity, with reſpeCt to the choice 
— — ber maſters; ſhe had regulated their 
differences, and obliged them to come to an agree- 


- ment amongſt tkemſelves. But now ſhe did what 


before was quite unexampled;. ſhe caſt her eyes on 


her actual ſituation, examined the laws cooly, pro- 
vided againſt their inſufficiency, repreſſed 8 


—— 0 


nz bold and inſolent ena Aale 
da and Brunechild, had leſs aſtoniſned than rouſed 


the nation. Fredegunda had defended her horrid 
cruelties, her poiſonings and aſſaſſinations by a re- 


petition of the ſame crimes; and had behaved in 


ſuch a manner that her outrages were rather of a 
private than publie nature. Fredegunda did more 
miſchief; Brunechild threatened more. In this 
eriſis, the nation was not ſatisfied with rectifying 
the feudal ſyſtem; ſhe was likewiſe determined to 
ſecure her civil government. For the latter was 
rather more corrupt than the former; a corrupti- 
on the more dangerous as it was more inveterate, 
and connected rather with the abuſe of manners 
than with that of laws. 

THe hiſtory of Gregory of Tours exhibits, on 
the one hand, a fierce and barbarous nation; and 
on the other, kings remarkable for the ſame fero- 

city of temper. Thoſe princes were ſavage, ini- 
quitous, and cruel, becauſe ſuch was the character 
of the whole nation. If Chriſtianity appeared ſome- 
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times to ſoften their manners, it was only by the 
circumſtances of terror with which this religion a- 
larms the ſinner: the church ſupported herſelf a- 
gainſt them by the miraculous operations of her 


- faints. The kings would not commit facrilege, be- 


cauſe they were afraid of the puniſhments inflicted 
on that ſpecies of guilt: but this excepted, either 
in the riot of paſſion, or in the coolneſs of delibe- 
ration, they perpetrated the moſt horrid crimes and 
barbarities, where the divine vengeance did not ap- 
pear fo immediately to overtake the criminal. The 
Franks, as has been already obſerved, bore- with 
cruel kings, becauſe they were of the ſame diſpo - 
ſition themſel ves; they were not ſhocked at the in- 
iquity and extortions of their princes, -becauſe this 

was the national characteriſtic. There had been 


ſeveral laws eſtabliſhed, but it was uſual for the 


king to defeat them all, by a kind of letters-called 
precepts , which rendered them of no effeft; 
they were ſomewhat ſimilar to the reſcripts of the 

Roman emperors, whether it be that our king bor= 
rowed this cuſtom of thoſe princes,” or whether it 
was owing to their own natural temper. We ſee 
in Gregory of Tours, how they perpetrated mur- 
der in cool blood, and put the accuſed to death, un- 
heard; how they gave precepts + for illicit marri- 
ages; for transferring ſucceſſions; for depriving 
relations of their right; and, in ſhort, marrying 


conſecrated virgins. They did not indeed affume - | 


They were orders which the king ſent to the ine to do or to 
tolerate things contrary to law. | | 
+ See Gregory of Tours, book iv. p. 227. Both our kiſtory and 
the charters are full of this; and the extent of theſe abuſes appears e- 


ſpecially in Clotharius's conſtitution, inſerted in the edit: on oſ the car 
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the whole legiſlative power, but they dilpenſad with 
the execution of the laws. 
- CLoTHaRivs's conſtitution rodeadind all theſe 


grievances; no one 9 could any longer be: con- 


demned without being heard; relations ꝰ were made 
to ſucceed according to the order eſtabliſhed by 
law; all precepts for marrying religious women 
were declared null; “ and thoſe who had obtained 
and made uſe uſe of them, were ſeverely puniſhed. 

We might know perhaps more exactly his deter- 

- minations with reſpect to theſe precepts, if the thir- 

f teenth and the two next articles of this decree had 
not been loſt through the injury of time. We have 
only the firſt words of this thirteenth article, or- 
daining that the precepts ſhall be obſerved, which 


cannot be underſtood of thoſe he had juſt abolith- | 


ed by the ſame law. We have another conſtituti- 
on + by the ſame prince, which is relative to his 
decree, and corrects in the ſame manner every ar- 
ticle of the abuſes of the precepts. | 

Tr is true, that Baluzius finding this conſtituti- 
Co without date, and without the name of the place 


where it was given, attributes it to Clotharius I. 


But I fay it belongs to Clotharius II. for three rea- 
ſons; 1. it ſays that the king will preſerve the im- 
munities 5 granted to the churches, by his father 
| and grandfather, What immunities could the 
churches receive from Childeric grandfather of Clo- 
tharius I. who was not a Chriſtian, and who lived 


+ In Baluzius's edition of the capitularies, tom. i. pe 7. 

85 In the preceding book I have made mention of thoſe immuni- 
| ties, which were grants of judicial rights, and contained 

to the regal judges to perform any fundtion in the territory, and were 

cquiralent to the erection or grant of a fief, a 
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eren before the foundation of the monarchy ? But 
if we attribute this decree to Clotharius II. we ſhall 
find his grandfather to have been this very Clotha- 
rius I. who made immenſe donations to the church, 
with a view of expiating the murder of his. ſon. 
Cramne, whom he had commanded to be 6 
together with his wife and children. oe 
2. Tnk abuſes redreſſed by this conftibitivin 
were ſtill ſubſiſting after the death of Clotharius I. 
and were even carried to their higheſt extravagance 
during the weak reign of Gontram, the cruel ad- 
miniſtration of Chilperic, and the execrable regen- 
cies of Fredegunda and Brunechild, Now can 
we imagine that the nation would have born with 
grievances ſo ſolemnly proſcribed, without com- 
of their continual repetition? 'Can we I» 
magine ſhe would not have taken the ſame ſtep as. 
ſhe did afterwards underChilderic II. when upon 
2 repetition of the old grievances, ſhe preſſed + him 
to ordain that the law and cuſtoms with reſpect to 
judicial proceedings Would Eb ram: tated eren us 
formerly? © | 
= In a word, e eee 
dreſs grievances, it cannot rehte to Clotharius I. 
ſince there were no complaints of that kind in his 
reign, and his authority was perfectly eſtabliſhed 
throughout the kingdom, eſpecially at the time in 
which they place this conſtitution; whereas it a- 
grees extremely well with the events that happened 
during the reign of Clotharius II. which produced 
a revolution in the political ſtate of the kingdom. 
Hiſtory muſt be iHuſtrated by the laws, and the 
laws by hiſtory. _ | 


+ Heb oi tomnl the yr dh. 
Ly See the life of S. Leger. 
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CHA r. mt; 
” Atherits of the Mayors. of the Palace. . 


C Obſerved that 8 1. had promiſed Not 
to deprive Warnacharius of his mayor's place 
during life; a revolution productive of another ef- 
fect. Before that time the mayor was the king's 
officer, but now he became the officer of the peo; 
ple; he was choſen before by the king, and now 
by the nation. Before the revolution Protarius 
had been made mayor by Theodoric, and“ Lande. 
nie by Fredegunda; but “ after, that the my 
were choſen by the nation . S120 f 
Wx muſt nat therefore 3 n 
 thors. have done, theſe mayors of the palace with 
inch as were poſſeſſed of this dignity before the 
of -Brunechild; the king's - mayor's with 
thoſe of the kingdom. We ſee by the law of the 
Burgundians, that among them the. office of many- 
or was not one of the 1 moſt reſpeable in the 
ſtate; nor was it one of the maſt mine valy 
the firſt kings of the Franka. 
- CLOTHARIUS removed the —_———— "of 

thoſe who-were poſſeſſed of 3 Soles 


*'® Infliuate Ansa, Thedorics * bra 
chop. a. in the year 605. 0 i 
Seda regum Francorum. Gp. 36. ee 

- + See Fredegarius, chronicle, chep, {ear 
n continuator, chap, 102. in the year 696. and chap. 105. 
in the year 745. Almoin, book 4. dar. 2g. Eginhard, Lie of Charle- 
. males, hays 48. Geſta rerum Francorum, chap. 48. 

A Wannen and the bend ſup- 

to this law, tit, 23. . 5 (nod old 4+ 

4 bes Gregor of Tours book is. chap. 26. + 
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and when after the death of War nacharius q he 
aſked the lords aſſembled at Troyes, who it is 


they would put in his place; they eried out they _ 
would chuſe no one, but ſuing for his fayour, com- | 


mitted themſelves entirely into his hands. 


DAaGoBERT reunited the whole monarchy K 


the ſame manner as his father; the nation bad a 
thorough confidence in him, and appointed. no 
mayor. This monarch finding himfelf at liberty, 
and elated by his victories, reſumed Brunechild's 
plan. But he ſucceeded fo ill, that the vaſſals of 
Auſtraſia let themſelves be beaten by the *Sclavo-- 
nians, and returned home; ſo that the marches of 
Auſtraſia were left a prey to the Barbarians. * 
He determined then to make an offer to the 
Auſtraſians, of refigning that country, together 
with a provincial treaſure, to his ſon — 
to put the government of the kingdom and ef the 
palace into the hands of Cunibert biſhop of Co- 
logne, and of the duke Adalgiſus. Fredegarius 
does not enter into the particulars of the conveni⸗ 
tions then made; but the king confirmed them all 
by charters, and + Auftraſia vas UNI Fr * 
red from danger. i 
bre. rere himſelf near 10 end, te- 


te. * — 1. N 


8 Eo anno Chtberinr ars 8 & — — Thecſas 
aonjugitur, cum eorum efſet ſollicitus fi vellem jam Warnachario difſeeſſs 
alium in ejus honoris ſublimare : ſed omnes unanimiter denegantes ſe ne- 
guaguam velle majorem domus tligere, regis grafiem ohnize putentes, 
yy rege iranfigere. F redegarlas, pI”, _ 36. ar ves __ 

Sv 

en vifforiem quam Wind contre Franoos am now ram 
tum Sclavinorum fortitudo obtinuit,. quantam dementatia Auftrdfioran, 
dum ſe cernehant cum Dagobero odiumn incurriſſe, & affidue- eee 


Fredegarius's chronicle, chap. 68. in theyear %. 
t N * crum fu liniten & regu ee. com 
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vis to the care of Aga. The vaſſals of Neuſtria 
and Burgundy choſe+ this young prinee for thei 


gl king. Ega and Nentechildis had the government 


of i the palace; they reftored-< whatever Dago- 
bert had taken; and complaints ceaſed in Neuſtria 


and Burgundy, as they had ceaſed in Auſtaba. 


 _ AFTER Zga'sdeath, the queen Nentechildis 
engaged the lords of Burgandy to chuſe Floacha- 
tus for their mayor. The latter difpatched letters 
to the biſhops and chief lords of the kingdom of 
Burgundy, by which he promifed to preſerve their 
honours and dignities for ever, that is, during life, 
He confirmed his word by oath. This is the pe: 
riod, at which + the author of the treatiſe of the 
palace fixes the adminiſtration of the kingdom by 
5 - "Fanbzcanrvs bing a b 

4 1 into a more minute detail, as to what concerns 


the mayors of Burgundy; at the time af the re volu | 
tion of which we are ſpeaking, than with regard to 


| the mayors of Auſtraſia and Neuſtria. But the 
conventions made in Burgundy were, for the very 
ſame reaſons, _ to in Neuſtria and Auftrafia. 


. — chroace, hay 
75. in the year 6342. © 
6 „e f 
5 5 1 
. chap. 80. in the year 639. 2 15 
® Ibid. chap. 39. A „ 
& pontificibus, per epiſtelam etiam et ſucramentis firmavit unicuique gra- 
aum bonoris et dignitatem, ſeu et amicitiam, perpetuo conſervares : 
+ Deinceps a temperibus Clodovei gui fuit filius Dagoberti inclyti regis, 
vero Theodorici, regmem Francorum decidens permajores domus, cæ- 


pater vero 
ha bead downs rg: ” 
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commended his wife Nentechildis, and his ſon Clo. | 


9 


manorum. 


euar. 0 17 
The nãtion thought it ſafer to lodge the power ; 


J | in the hands of a mayor whom ſhe choſe herſelf, 


and to whom ſhe might preſcribe conditions, w— 
in thoſe: of a * whoſe —_ was n 


of the Genius * the Nation with 2 to | the 
| "nn | | 


— 


Government, in which a nation that had an 

| hereditary king, choſe a perſon to exerciſe 
the regal authority, ſeems very extraordinary but 
independently, of the circumſtances of the times. 
1 apprehend/ that the notions of the Franks with 
reſpect to this article were derived from a higher | 
ſource. ; 
Taz Franks were deſcended from the Germans, 
of whom Tacitus * ſays, that in the choice of their 
king they were determined by his noble extracti- 
on; and in that of their leader, by his valour. 
This gives us an idea of the kings of the firſt race, 
and of the mayors of the palace; the former were 
hereditary, the latter eleQive. 

No doubt but thoſe princes, who ſtood. up in 
the national aſſembly, and offered themſelves a 
the conductors of a public enterpriſe to ſuch as 
were willing to follow them, united, generally in 
their own perſon, both the power of the mayorand 
the king's authority. By the ſplendor of their de · 
ſcent they had attained the regal dignity: and 
their military abilities having recommended them 
to the command of armies, they roſe to the power 


Ae es ex nobilitate, duces ex virtute . De moribus C Gere. 
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of mayor. By the regal dignity our firſt kings 
preſided in the courts and aſſemblies, and enacted 
laws with the national conſent; by the dignity of 
duke or leader, they undertook expeditions, and 
commanded the armies. d; 

| . In order to be acquainted with the genius ofthe ſe 

primitive Franks in this reſpect, we have only to 

| caſt an eye on the conduct o of Argobaſtes, a Frank WW th 
an 
to 


by nation, on whom Valentinian had conferred the 
command of the army. He confined the emperor 10 
to his own palace; where he would allow nobody to Ml be 
fpeak to him concerning either civil or military BW ſc; 
affairs. Argobaſtes did at that time n the Pe- T. 


pins practiſed afterwards. i 6 

6 
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8 what manner the Mayors obtai ed the command 8 
F | of the Armies. 

 -- |. at 


© long as the kings commanded their armies 


in perſon, the nation never thought of chu- ey 
fing a leader. Clovis and his four ſons were at the WO 0 


head of the Franks, and led them on through a ſe- ſta 
ries of victories. Theobalt ſon of Theodobert, a 
young, weak, and ſickly prince, was the firſt 4 of 
our kings that confined himſelf to his palace. He 

- refuſed to undertake an expedition into Italy a - bia 
gainſt Narſes, and had “ the mortification to ſee the 
Franks chuſe themſelves wo chiefs, who led them *** 


Day 

pol 

. pews Alennder in Gregory of Tours book 2. a had 

- 4 In the year 3352. yea 
* Lentharis vero et Butilinus, tametft id regi bre minime platebat, 4 


| dana ſecietatem inierunt. Agatbias, book 1. Gregory of Tours, Ibic 
book 4. chap. 9. 
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againſt the enemy. Of the four ſons of Clothari - 


us I. Gontram + was the leaſt fond of commanding 


his armiesz the other kings followed this exam- 


ple; and, in order to intruſt the command without 
danger into other hands, mne it upon 
ſeveral chiefs or dukes *. 

Tux inconveniencies were e dh 
thence aroſe; all diſcipline-was loſt, no one would 
any longer obey. - The armies were dreadful only 


1 


to their own country; they were loaden with ſpoils, | 


before they had reached the enemy. Of theſe mi- 
ſeries we have a very lively picture in Gregory of 


Tours 3. How ſhall we be able to obtain avic- 


te tory; ſaid Gontram i, we who do not ſo much 


if as keep what our anceſtors inte Our nati- 


« on 448 no longer the ſam e Strange, that 
it ſhould-be on the deeline ſo carly as _ 1 1 
Clovis's grandchildren! 


Ir was therefore natural they mould MEETS . 


at laſt upon an only duke, a duke inveſted with an 
authority over this prodigious multitude of feudal 
lords and vaſſals, who were now become. ſtrangers 


to their own engagements; a duke who was to e- 


ſtabliſh the military diſcipline, and to put himſelf 
at the head of 3 a nation N practiſed i in ma- 


+ Saeed 4 not even march againſt Gondovald, who ſled 
himſelf ſon of Clotharius, and claimed his ſhare of the kingdom. 


* Sometimes to the number of twenty. See Gregory ot AZ inn ; 


book 5s. chap. 27: book 8. chap. 18. and 30. book 10. 
Dagobert; who had no mayor in Burgundy, obſerved the . 
policy, and ſent againſt the Gaſcons ten dukes and ſeveral counts wbo 
had no dukes over chem. Fredegariu, 's chroniole, chap. 78. in * 
year 63 6 
+ Gregory of Tours, book 8. * 30. and _ 10. 6 chap 3» 
Ibid, hook: 8. chap. 30. Mak = 
a Ibil, 5 | GEO 


? 
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king war againſt itſelf. This en, was conferred 
e eee palace. 


Tu original function of che mafors of the pa | 
bee was the management of the king's houthold. 


They had afterwards, in conjunction = with other 
_-officers, the political government of fiefs; and at 


length they obtained the ſole diſpoſal of them. 


They had likewiſe the adminiſtration of military af- 
fairs and the command of the armies; employ- 
ments neceffarily connected with'the other two. In 
thoſe days ĩt was much more difficult to raiſe than 
to command the armies; and who but the diſpen- 
ſer of favours could have this authority? In this 
martial and independent nation, it was prudent to 
invite; rather than to compel; prudent to give a- 
way or to promiſe the fiefs, that ſhould happen to 
be vacant by the death of the poſſeſſor ; prudent, 
in fine, to reward continually, and to' raiſe a jea- 


louſy with reſpect to preferences. It was there- 


fore right, that the perſon who had theſuperinten- 
dency of the * ſhould * be | mane of 
the 0 


F i n 6 CHAP. vi. 


Second epocha of the H umiliation of our Kings f the 
firft race. 


*FFER. the execution of Brunechild, the 
TN mayors were adminiſtrators af the kingdom 
under the ſovereigns; and though they had the 
: erb the — yet "no ee e ee at 


eee fpplement to th law of he b. . 
I 3. and Gregory of Tours, book 9. 2 5 36, 
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: cap. vi. 2.4 4% . me 2 


the head of the armies, and the mayor and the na - 
tion fought under their command. But the victo- 
rys of duke Pepin over Theodoric and his mayor, 
completed“ the degradation of our princes; and 
that > which Charles Martel obtained over Chilpe- 
ric and his mayor Rainfroy, confirmed it. Au- 


| ſtrafia triumphed twiceover Neuſtria and Burgundy; 


and the mayoralty of Auſtraſia being annexed as it 
were to the family of the Pepins, this mayoralty 
and family became greatly ſuperior to all the reſt. 
The conquerors were then afraid leſt ſome perſon 
of credit ſhould ſeize the king's perſon, in order to 

excite diſturbances. For this reaſon they kept * 
them in the royal palace as in a kind of priſon, and 
once a year ſnewed them to the people. There they 
made ordinances, but ſ theſe were ſuch as were 
dictated by the mayor; they anſwered ambaſſadors, 
but the mayor made the anſwers. This is the time 
mentioned by { hiſtorians of the- government of the 
mayors over the n whom FR0p: held in __ 


tion. 


Tux extravagant paſſion of the nation FIT Pe- 
pin's family went ſo far, that they choſe one' of his 
grandſons, who was yet 4 a th for mayor; and 


# See the annals of Metz, year 687 Ny 688, | 

Ils quidem nomina regum imponens, ipſe totius regni habens defi 
legium, Cc. Annals of Metz, year 695. 

4 Annals of Metz, year 719. 

e Sedemyue ith regolem fub ſus ditione conceſſt. Ibid. anno 919. 

+ Ex chronico Centulenſs, lib 2. ut reſponſa que erat edoctus, vel þu- 
tius juſſus, ex ſux velut poteſtate redaeret. | 5 

5 Annals of Metz, anno 69r. Anno principatus Pippini ſuper 

\« + + Annals of Fuld, or of Lavriſham, Pippinas | 

dur Froncorum obtinuit regum Francorum per annds, 2. 7, cum regibus fi- 


bi ſubjeftis. 
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CHAT: VII. 


of the + great Officer and F iefs under the ne, as 


the Palace. 


* 
«% # . 


E mayors. of So . ler . re- 
1 viving the precariouſneſs of poſts and em- 
| ployments: : for indeed their power was.owing to 
the protection which in this reſpect they had grant - 
ed to the nobility. Hence the great offices were 
continued to be given for life, and this e Was 
daily more firmly.eſtabliſhed. » 

Bu r I have ſome particular refleftions : to ak 
here. with regard to fiefs : and in the firſt place 1 
do not queſtion but moſt ofthem became. RE 
ry from this. time. 

In the treaty of Andeli 2, Gontram andhis ne- 
pbew Childebert engage to maintain the donations 
made to the vaſſals and churches by the kings his 
predeceſſors; and leave is given to the“ wives, 
daughters and widows of kings, to diſpoſe by will 
and in perpetuity of whatever they bold of the Ex: 
chequer. 

Manxcuræ us wrote his formularies at the time-« 


cum * rege Dagolerta, maja domus pala, ; effeAus ah. The 
anonymous continuator of F redegarins-.. in the year 714+ Chap. 
104. 
+ Cited by Gregory of Tours, book 9. see alſo the edict of Clo- 
harius II. in the year 615. art. 26. 
„ *Utfi i quid de agris fiſcalivus vel ſpeciebus atque preſidio oro arlitri 
ſui voluntate fucere cut cuiquan: conferre volueriut, fixa fables . 
tuo conſervetur. wh 4 — 
Ser the a4 h and the 3h of the rſt bock. 


* 


F , > . 
g 5 b 5 
4d oat 1 n * ” eu 4 he 


. 


cat ae mat. ß ene 3 een: 


9 N Wann aer — a 4 
2 r da ets Fs es a db W tx 16 N "A. * was * ram aa i I % 
„ oe Ag 3 wp 8 WY Oe Gr PG IS Pe Fe A OR OO OY YET 3 "ey W 
Pa. + TAI 1 2 AS ad 5 * 3 * — 
e * 8 * *. IS 1 9 P TY # Q 7 4 In 9 * 1 * 2 oy 1 N 
: 2 „ * £ * 2 El . 5 , 
- 
L ” 
: * ö | 


CHAP. on n _ "© UF 1 
ol the mayors. We find ſeveral + in which the, 
kings make donations both to the perſon and to 
his heirs: and as the formularies repreſent the 
common actions of life, they prove that part of the 
| fiefs were become hereditary towards the end: ofthe 
firſt race. They were far from having in thoſe 
days the idea of an unalienable demeſne; this is a 

modern thing, which they knew weine in theory 


nor practice. 
Ix proof hereof poſitive facts ſhall ſoon begs 
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1 duced; and if we can point out a time in which 
8 there were no longer any benefices for the army, 
1 85 nor any funds for its ſupport; we muſt certainly 
4 conclude that the ancient benefices had been alie- 

nated. The time I mean is that of Charles Mar- 


i tel, who founded ſome new ſiefs, which we ſhould 
* 1 carefully diſtinguiſh from thoſe of the earlieſt date. 


* WHEN the kings began to make grants in per- 
petuity, either through the corruption which crept 
ape! into the government, or by reaſon of the conſtitu- 
___ tion itſelf, which continually obliged thoſe prin- 
his ces to confer rewards ; it was natural they ſhould 
eh begin with giving the perpetuity of the fieſs, ra - 
ph ther than of the counties. For to def them- 


ſelves of ſome acres of land was no great matter; 4 
| but to renounce the right of diſpoſing the great of- 3 
228 fices, was diveſting themſelves of their very power. 


The + See the 14th formula of the Grſt book, which is equally applies - 
hap, ble to the fiſcal eſtates given directly and in perpetuity, or given at 9 

firſt as a benefice, and afterwards in perpetuity: Sit ut ab illo aut a f 
Clo- co moſiro fit poſſeſſa, See alſo the 1 7th formula, ibid. 
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CHAP. vim. 


I what manner the alledial Eftates were change 
«i into Figfs. 


into a tief, may be ſeen in- a formulary of 
Marculfus 2. The owner of the land gave it to 
the king, who reſtored it to the donor by way of 
 uſufruit,, or benefice, and then the latter nominated 
Dis heirs to the king. 
IN order to find out the reaſons which induced 
"them thus to change the nature of the allodia, I 
muſt trace the ſourceof the ancient privileges of our 
nobility, a nobility who for theſe. eleven centuries 
have been ready to undergo « every hardſhip, and to 
. Thed their blood in their country's ſervice. | 
Tazr who were ſeized of fiefs enjoyed very 
© great advantages. The compolition for the in- 
juries dope them was greater than that of freemen. 
It appears by.the formularies of Marculfug, that it 
© was a privilege belonging to the king's vaſſal, that 
whoever killed him ſhould pay a compoſition of ſix 
hundred ſous. . This privilege was eſtabliſhed by, 
che Salic law I, and by that of the Ripuarians; and.. 
while theſe two laws. ordained a compoſition of fix 
hundred ſous for the murder of the king's vaſſal, 
they gave but + two hundred ſous for the -murder 
of, a perſon FOTO he was a ä or Barbarian 


nn formulary 23 


1 Tit. 44. See alſo the tides 66. $8.3. dd u. 74. 
3 


ee alſo the law of the Ripuaias un 7, and the cue ur. 
4+ an. 1. and 4. 5 
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HE manner of changing an allodial eſtate 


ens. vii! or Laws. 269 
living under che Salic 1 and only a hundred 
for a Roman. 

Tuls was not the only privilege beloaging to 
the king's vaſſals. Mens a-man was ſummoned _ 
in court, and did not make his appearance, nor ok 
bey the judges commands, he was appealed. before f 
the kings and if he perſiſted in his. contumacyz he a 
was excluded from * the Royal protection, and no 
one was permitted to entertain him, or even togive 
him a morſel of bread. Now if he was a perſon 
of an ordinary condition, his goods ere confiſca- 

| ted; but if he was the king's vaſſah they were not. 
1 The firſd-by his contumacy was deemed ſufficientiy 
; convicted: of the crime,.the ſecond was not; the 


a former for the ſmalleſt crimes was obliged to un⸗ 

to dergo the trial by boiling water, the latter P was 
| condemned to this trial only in the cafe of murder: 

ry In ſhort, the king's vaſſal 5 couid not be compelled J 

* to ſwear in court againſt another vaſſal. Theſepris 

. vileges every day augmented, and the capitulary of 

3. Carlomannus J does this honour to the king's vali - 

ne ſals, that they ſhall not be obliged to ſwear in per- 


57 ſon, but only by the mouth of their on vaſlals. 
by Beſides, when a perſon who had theſe honours did 
5 not repair to the army, his puniſhment was to ab- 
ſtain from . fleſh-meat and wine as long as he had 


2 
, been abſent from the W but a 1 4 Who 
er * 4. Salic law, tit. 39. and 76. | 7 | 1 1 


an Hure ſermonem regis. Blic law, tits 39. and 16. 
+ Ibid. tit. 59. ſc. 1. | 
-< Ibid. tit. 76. ſe. 1. | 
-0- bil, tit. 56. and 39. 
+ Ibid. tit. 76. ſect. 2 
tit. S bid. tit. 76. ſect. 2. +> 
J. Apud Verais.Palatium, in the year 883. eaten; 
U — ab art. 1. and 3-- 
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| neglected to follow his count was fined * ſixty ſous, 
I and reduced to a ſtate of ſlavery till he paid it. 
KH natural therefore to imagine that thoſe 
* Franks who were not the king's vaſſals, and much 
more the Romans, became fond of entering into 
| the ſtate of vaſſalage; and that they might not be 
” . deprived of their demeſnes, they deviſed the uſage 
ol giving their allodizmto the king, of receiving it 
from him afterwards as a ftef, and of nominating 
their heirs. This uſage was continued, and took 
place, eſpecially during the times of confuſion un- 
der the ſecond” race, when every man being in 
want of a protector, was deſirous to incorporate 
himſeif with+ the other lords, and to enter, as it 
_ vere; into the feudal n eng . becauſe the poli- 
tical no longer exiſted. 
Tuis continued under the third bed 
| by ſeveral + charters; whether they gave their ał 
dium, and reſumed it by the fame act; or whe- 
theriĩt was declared an aHodium, and afterwards ac- 
r ee A Wen ee ee of 
reſamptian:; 
ITunes e 8 thoſe who were ſeb- | 
aed ef -fiefs adminiſtered them with prudence and 
ecconomyz for though the freemen grew deſirous 
of being poſſeſſed of fiefs,' yet they managed this 
kind of eſtates as uſufruits are managed in our days. 
This is what induced Charlemain, the moſt vigt- 
lant and attentive prince we ever had, to make a 0 
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us 

dbeiag degraded. in favour ef allodial, eſtates. .. It 
oſe ves only that in his time moſt benefices were 
ch {till only for life, and conſequently that they took 
ito more care of the allodia than of the benefices ; but 
be it is no argument that they did not .chuſe rather 
ge to be the king's bondmen than freemen. They 
it might. have reaſons fbr diſpoling, of a particular 
18 portion of a. ſief, but they were uct willing to be 
dk ſtripped even of their dignity... __ 

Re - I x now: likewiſe that Charlemain 9 in 
in a certain capitularꝝ e, that in ſome places! therewere 
te people who gave away their fiefs in property, and 


it redeemed them afterwards, in the ſame manner. 
i- But I. do not ſay, that they were nqt fonder of the 

property than of the uſuftuit; I mean only, that 
d when they could convert an alledium into a fief, 
3 which was to,deſcend to their heirs, and. is the caſe 
. of the ſormulary —— 1 had very 
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= How the Church: lands u were converted ints Tien. 
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. RE uſe of . fiſcal lands ſhould ho. been 


only to ſerve as a donation, by which the 
kings were to encourage the Franks to undertake 
eee 1 * e on the other * 


4s 


CY r . of the year 8 o. art. 10. and the, 7th capi- 
talacy | of the 1 year 803, art, 3. the 1ſt capitulary incerii anni, art. 49. A 
ige ch capitulary of the year Bos, art. 7, the capitulary of the year - 
779. art 25. and the capitulary of Lewis 91 Pions, in th FI 829. 
at. 1. ; 

The 5th of the year 806. art. 8. 1 
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theſefiſcal lands were increaſed. This, as B have 
before obſerved, was the fpirit of the nation; but 
theſe donations took another turn. There is til! 
_ extant ® a ſpeech of Chilperic, grandſon of Clovis, 
in which he cdmplains that almoſt all theſe lands 
had been already given away tothe church. “ Our 
s exchequer, ſays he, is impoveriſhed, and our 
< riches are transferred to the clergy *; none reign 
now but biſhops, who Hve in porn, while 
-- ©. ours is quite eclipſed.” 

 Tars was the reaſon that the mayors, whe durſ 
not attack the lords, ſtripped tlie churches z and 
one of the + motives alledged by Pepin for entering 

Neuſtria, was his having been invited thither by the 
_ clergy, to Put 2 ſtop to the encroachments of the 
kings, that is, of the mayors, who prong _ 
church of all her poſſeſhons. 

Tun mayors of Auſtraſia, that is the family of 
the Pepins, had behaved towards the clergy with 
more moderation than thoſe of Neuſtria and Bur- 
gundy. . This is obvious from our chronicles 4, 
in which we ſoe the monks perpetually extolling 
the. devotion and liberality of the Pepins. They 
. themſelves had been poſſeſſed of the firſt places in 

the n 4. One 1 


h 4 1. See of ren, lock vi chap. 46. | | 
_ *. This is what induced him to annul the tellaments male in f- 


vour of the clergy, and even the donations of his father; Gontram 


xe-cſtabliſhed them, and even made new-donations, Gregory of 
Tours, book. vii, ch-p. 7. 

+ See the annals of Metz. year 687. Excitor imprimis querelis ſa- 
cerdetum & ſervorum Dei, qui Wet en . 
Patrimoniis. &c. 

I See the annals of Metz. 
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« eyes of another" as 4 Chilperic faid tothe bi. 
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his pretence for deſtroying the ninyors and kings 


| was the grievances of theclergy, he could notſtrip» · 


his own de- 


the latter, without acting 


claration, and ſhewing that he- made a jeſt of the | 


nation. However, the conqueſt oftwo greatking-- 
doms and the deſtruction of the oppoſite party, af- - 
forded him 3 means nen his bene 


. rals. hu 


Perrin bie hiraſelf e of the e 
by protecting the clergy; his fon Charles Martel 
could not maintain his power, but by oppreſſing 
them. This prince finding. that part of the regal. 
and fiſcal lands had been given either for life, or in 
perpetuity to the nobility,” and that the church * 
receiving both from rich and poor, had acquired a 
great part even of the allodial eſtates, he reſolved 
to ſtrip the clergy; and as the fiefs of the firſt di? 
viſion were no longer in being, he formed a ſecone®: . 
He took for himſelf and for his officers the church+ 
lands, and the churches themſelves: thus hereme- 
died an evil which differed from ordinary diſeaſes, 
as its ge rendered ĩt the more N . 


1 In Gregory of Tours. | 
* Korolus ria juri ecclefuftics:ditrabens — * 
2 . OE 
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PEPIN ſubdued Neufria an Burgaadys but as © 
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gy, that under the three races of our princes 
AC bave ſeveral times received the full pro- 
perty of all the lands of the kingdom. But if our 
Kings, the nobility, and the people, found the way 
of giving them all their eſtates, they like wiſe found 
the method of getting them back again. Theſpi- 
rit ofdevotion eſtabliſhed a great number of church- 
es under the firſt race; but the military ſpirit was 
tze cauſe of their being given away afterwards to 

the ſoldiery, who divided them amongſt their chil- 
dren. What a number of lands muſt have then 
been taken from the clergy's menſalia ! The kings 
of the ſecond race opened their hands, and made 
new: donations to them; but the Normans, who 
came afterwards, plundered and laid waſte all be- 
fore them, wreaking their vengeance chiefly on the 


prieſts and monks, and devoting every religious 


douſe to deſtruction. For they charged thoſe ec- 
cleſiaſties with the ſubverſion of their idols, and 
with all the oppreſſive meaſures of Charlemain, by 
which they had been ſucceſſively obliged to take 
ſhelter'in the north. Theſe were animoſities which 
the ſpace of forty or fifty years had not been able 


to obliterate. In this ſituation what a loſs muſt |}f 


the clergy have ſuſtained! There were hardly ec- 
cleſiaſtics left to demand the eſtates of which they 
had been deprived. There remained thereforefor 
che religious piety of the third race, foundations e- 

nough to make, and lands to beſtow, The opint- 
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they | had been but honeſt enough. But, if the cler - I 


the protection of certain lords, who granted them 


vhich were no longer in the poſſeſſion of the lat 
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ons which were broached and ſpread in thoſe days 
would have deprived the laity of all their eſtates, if 


gy were actuated by ambition, the laity were not 
without theirs; if dying perſons gave theit eſtates 
to the church, their heirs would fain reſume them. 
We meet with <ontinual,quarrelsbetween' thelords 
and the biſhops, the gentlemen and the abbots; 
and the clergy muſt have been very hard preſſed, 
ſince they were obliged to put themſelves under 


2 momentary. defence, and afterwards Joined: air 
oppreſſors. RT 

Bur a better. 3 3 been: s- 
bliſhed under the third race, gave the clergy leave 
to augment their poſſeſſions; when the Calviniſts 
ſtarted up, and baving pillaged the churches, they 
turned all the ſacred plate into ſpecie. How could 
the clergy be ſure of their eſtates, when they were 
not even ſafe, in their perſons? They were debating 
on controverſial ſubjects, while their archives were 
in flames. What did it avail them to demand 
back of an impoveriſhed nobility, thoſe eſtates 


ter, but had been conveyed into other hands by dif- 

ferent mortgages. The clergy have been long ac- 

quiring, and have often refunded, and ſtill there is 
no end of their acquiſitions. | 


| CHAP: Xx, 
"Stats of Kyrps at the Time of Charles Martel. 


NHARLES Martel, who unden to trip 
the clergy, found himſelf in a moſt happy ſi- 
| ; M 6 | | 


276 russia Book xxx. = 


tuation. He was both dreaded and beloved by 


the ſoldiery 3 whoſe intereſt he promoted, having 


the pretence of the war againſt the Saracens. He 


was hated indeed by the clergy, but “ he had no 


need of their aſſiſtance. The pope, to whom he 
was neceffary, ſtretehed out his arms to him. Eve- 
ry one knows, the famous * embaſſy he received 
from Gregory IH. Theſe two powers were ſtrictly 
united, becauſe they ſupported each other: thepope 


ftood in need of the Franks to affiſt him againft | 


the Lombards and the Greeks; the Franks had oc- 

caſion for the - pope, to ferve for a barrier againſt 

the Greeks, and to embarraſs the Lombards. It 

was impoſſible thereforefor mrs e 90 e 

N to miſcarry. 

8. EUCHERIUS, biſhop of Orleans, had a viſion 
whickrightened all the princes of that time. I 
thall produce on this occaſion che letter 1 written 

by the biſhops aſſembled at Rheims to Lewis king 
of Germany, who had invaded: the territories of 

Charles the Bald: becauſe it will give us an in- 


fight into the fituation of things in thoſe times, and 


| thetemper of the people. They , that 8. 
Eucherius having been ſnatched up into heaven, 
aw Charles Martel tormented in the bottom of 
hell by command of the faints, who are to ſit 
« with Chriſt at the laſt judgment; that he had 


See the annals of Metz. 

Epiſtolam guogue, decreto Romanorum principum, ſibi prædifrut pre- 
ful Gregorius miſerat, quod ſeſe populus Romanus relitta imperatoris domi- 
natione, ad fuam defenſioncm & inviflam clementiam convertere voluiſſet. 
Annals of Metz, year 741. . 
recederet. Fredegarius. 

1 — Coca 5 Baluzius's edition, tom. z. pag. 
rez. 

mid. art. 7. pag. 109, 
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case. z. o r Laws.” 
| « been condemned to this puniſhment before his 

| « time, for having ſtript the church of her poſſeſ- 
« fions, and thereby charged himſelf with thefins 

4c of all thoſe 1 founded theſe .livings; that: 

_ « King Pepin held 2 council upon this occaſion, 


* 
* 2 * 
! 
4 
— os 
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; 12 * 2 
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and had ordered all the church · lands he could re- 
4 cover to be reſtored; that as he could get back 
only a part of them, becauſe of his diſputes with 
« Vaifre, duke of Aquitaine, he iſſued out letters 
called precaria * for the remainder, and made a 
« Jaw that the laity ſhould pay a tenth part of tlie 


| « church lands they poſſeſſed, and twelve deniers 
| © for each houſe; that Charlemain-did not give the 


e church-lands away; on the contrary, thathepub« 
te liſhed a capitulary, by which he engaged both 


4 for himſelf and for his ſiicceſſors never to make 


any ſuch grant; that all they fay is committed 
1 60 writing, and that a great many of them heard 
«. the whole related by A ee ern, che father 


of thoſe two kings. 


Kix e Pepin's regulation, mentioned by the bi 
ſhops, was made in the council held at Leptines . 
The church found this advantage in it, that ſuch as 
had received thoſe lands, held them no longer but 
in a precarious manner; and moreover that ſhe re- 


_ ceived the tythe or tenth part and twelve deniers 


for every houſe that had belonged to her. I 


%. a LS 
upon the firſt book of Gefs, I find in a diploma ef Ring Pepin, dated 
the third year of his reign, that this prince. was not the firſt who g 
ſtabliſted theſe precaria ;, he cites one made by the mayor Eroin, 
and continued after his time. See the diploma of this king, in the 
$th tom, of the hiſtorians of France by the Benedictins. art. 6. 


+ In the year 743. ſec the 5th bock of the capitularics, r. 
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diſorder. e ace 3 nt; 
Near it met with 2 was ob- 
lig ed to make another capitulary e, in which he 
: A thoſe who held any of thoſe heneſices to pay 
tythe and duty, and even to keep up the houſes 
—— to the biſhopric or monaſtery, under the 
penalty of forfeiting thoſe poſſeſſions. ein 
* renewed the regulation of Pepfin. 
Tnar part of the ſame, letter 8 ſays, the 
Charlemain promiſed. both for himſelf and for his 
ſucceſſors, nevet to divide again the church - lands 
among the foldiery, is agreeable to the capitulary of 
this prince, given at Aix la Chapelle, in the year 


$03, with à view of removing the apprehenſions of 


the clergy upon this ſubject. But the donations 
already made were ſtill in force. The biſhops 
very juſtly add, that Lewis the Pious followed the 
example of Chartemain, and did nor. gire n 
church · lands to the ſoldier 7. 

Ay yet the old abuſes were * to 4 a 
pick that the 7 under the Ae. ae 


ee codec arcs. tos 4 N 3 

Ses his capitulary in the year 80g, given at Worms, Alis, 
edition, Pag- 413+ where he regulates 1 the precarious contract; and 
that of Franekfort, in the year 794. pag. 26 7. art. 24. the rela- 
tion to the repairing of the houſes; and that of the year 800, pag. 
330. 


£33 . 


pin king of Naly, where it ſays, that the king would give the mo- 
nuaſteries in fief ts thoſe who would ſwear zllegiance for fiefs: it is 
added to the law of the Lombards, book iii. tit. 1. ſect. 30, and to 
the Salic laws, collection of Pepiy" s laws in Echard, pag. 195. tit. 26, 
art. 4. 
1 See the conſlitation of Locharius I, in the law of the Lom 
batds, book iti, law 1. ſect. 43. ** 
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+ As appetts by the preceding note, and by the capitulary of Pe- | 
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the Pious PL: eocleſiaſtics to n or 


turned them out of their livings, without the con- 


ſent “ of the biſhops. The benefices $ were divi- 


ded amongſt the next heirs, and when they were 
held. in an indecent manner, the biſhops g had no 
other remedy left than to remove the relies. 
By the capitulary + of Compiegne, it is enacted, 
that the king's commiſſary ſhall have a right to 
viſit every monaſtery, together with the biſhop, 
by the conſent, ang in preſence of the perſon who 
holds it; and this ſhews 1 8 the abuſe was e 


ral. . i 46.4 47 
" 


Nor that there were "I wanting for the re- 
ſtitution of the church lands. The pope having 
reprimanded the biſhops for their neglect in re- 
gard to the re-cſtabliſhment of the monaſteries, 
they wrote to Charles the Bald il that they were not 


affected with this reproach, becauſe they were not 
guilty; and they reminded him of what had been 


promiſed, reſolved, and decreed in ſo many natio- 
nal aſſemblies. Accordingly they quoted nine. 
871LL they went on diſputing; till the Nor 


mans came and moe them all AKrEE, | "4 
. 


„ 


8 a-, . confeſs gin gu e. i Taft 


* Law of the Lombards, . 44+ 1 
55 
1 Given the/ 28th year of the reign of Charles the Bold, inthe 


year 868, Baluzius's edition, pag. 2, 3. 


3 Conſiſtum apud Bonoilum, the x 6th year of Charles the Bald, in 
50 you 856, Baluzius's edition. pag. 78. : 
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2225 of the Tithers. | 


| H E 8 made e Pepin. had 
F Ziren the church rather hopes of relief; than 
efectually relieved her; and as Charles Martel found 
|. - all the landed eſtates of the kingdom in the hands bol 
olf the clergy, Charlemain found all the church BY 
4 lands in the hands of the ſoldiery. The latter bib 
could not be compelled to reſtore a voluntary do- 
N nation; and the circumſtances of that time ren- ſay 
|: dered the thing ſtill more impracticable than it tit] 
| ſeemed to be of its own nature. On the other hand, 
chriſtianity ought not to have been loſt. for want of 
miniſters #, churches, and inſtruction. © "TH 
Tris was the reaſon of Charlemain's eſtabliſh- ch 
ing. + the tithes, a new kind of property, which to 
had this advantage i in favour of the clergy, that. as po 
be 

thi 


they were given particularly to the church, it was 
eaber in proceſs of time to. know. when Le 
uſurped. 
Sour have 1 to make this eftabliſh- ca 
ment of an earlier · date; but the authorities they | 
produce ſeem rather, I think, to prove the contra- 
ry. The conſtitution of CNT - ſays only 


PPT OL RIF, Lan pe yy bays {Ie 
tel, the lands belonging to the Church of Rheims were given away.to we 
kaymen; the clergy were left to ſift as well as they could, ſays the life ju 
of Remigius, Surius, tom, i. p. 279. it i 

+ Law of the Lombards, book 3. tit. 3-ſeft. 1 and 2. | 4 
L It is that on which I have deſcanted in the 4th chapter of this Sh 
c | ; 
v, tom. i. art. 11. p. 9. de 
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that they ſhall not: raiſe certain { tithes ow church 
lands: ſo far then was the church from exacting 
tithes at that time, that its whole pretenſion was 
to be exempted from paying them. The ſecond 
council of Macon, which was held in 585; and 
ordains the payment | of tithes, ſays indeed that 
they were paid in ancient times; but it. likewiſe 
ſays, that the cuſtorn of paying them was then: an 
boliſhed. 

No one doubes but chat the clay ond as 
bible before Charlkemain's time, and preached the 
gifts and offerings of 'the Leviticus. | But I dare 
ſay, that before that prince's reign, though the 
tithes might have been preached up, they were I ne- 
ver eſtabliſhed. * 

I Toox' notice that the Has ar | 
king Pepin had ſubjected thoſe who were ſeized of 
church-lands in fief, to the payment of tithes, and | 
to the repairing of the churches. - It was a great 
point to oblige by a law, whoſe equity could not. 
be diſputed, the be avian men of the nation toes 
the example. 7 
enante nan did more; and we find by 6 

ry *de Villis, that de obliged. his own. de- 


6 . 4 
auf aher aut dirimator is rabus ecrleſſe aullas accedat.. The cigitulary” 
of Charlemain in the year 800. Baluzius's edition, p. 336. enplains 
extremely well what is meant by that fort of tithe from which the 
church is exempted by Clotharius; it was the tithe of the ſwine which 
were put into the king's foreſts to fatten ; and Charlemain enjoins hi- 
judges to pay it, as well as other:people,. in order to ſet an example f. 
it is evident, that this was a right of ſeigniory or ceconemy. 
e e enen 1 rc 
Ro 6: Baluziucs edition, p. 123, & was geen u. . 
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- meſnes to the payment of the nn den ilk W cali 
a2 more ſtriking example. cou 
Bor the commonalty are ſeldom . by : 


''B — to ſacrifice their intereſts. The ſynod of 

II Frankfort furniſhed them with a more cogent 

F motive to pay the tithes. A capitulary was made 

nn that ſynod, wherein it is ſaid, that in the laſt + 

— famine the ſpikes of corn were found to contain no 

ſeed, the infernal ſpirits having devoured it all, and: 

that thoſe ſpirits had been heard to 'reproach them 

with not having paid the tithes; in conſequence 

et which it was ordained that all thoſe who were 

feizedꝭ of chureh - lands; ſhould pay the tithes; and 

the next conſequence was that the D Ex» 
tended to all. 

- + CHARLEMAIN'S [projet did not ſucceed at t firſt; 

for it ſeemed too heavy a burden T. The payment 

oke tithes among the jews was connected with: 

che lan of the foundation of their republic; but 

” here it was a burden quite independent of the o- 

ſtzter charges of the cſtabliſhment of the monar- 

b chy. We find by the regulations added to the 


3 hw of che Lombards the difficulty there was in 
EF”  . eauling the tithes to be accepted. by the civil laws; 
and as for the oppoſition they met with before they tan, 


=. vere Idraitted "by the! EccleſiaRic"laws, n 95 
1 eee 8 do t 


: SP ia area evade rs an two 

chuliby vacuer qunone a demon devoratey, &: ces exprotetiois av if h 

dtn &, Baluzins's edition, F. 267. art. a3. * 

I + See amongſt che reſt the capftulary;of Lewis the Pious, is. the 

ver 82, Balazins's edition, p. 663. againſt thoſe who to avoid 

paying the tithes neglected to cultivate the lands, &c. art. 3 Neis 

 guidem-<r degimis, unde & genitor noſter et-nos frequenter in diuerſit pla- 

- Citis admonitionem fecimus, &:8 
Among others, that of Lotharius, book 3. tit. 3. chap. 6, 


bs. KI. D n 
eaſily judge of i it from the ons canons of the 
councils. | 

Tas people APR at knack to pay tha e 
upon condition that they might have a power of 
redeeming them. This the conſtitution of Lewis 
the Pious 5, and that of the emperor Lotharius his 
ſon, would not allow. 

Fux laws of Charlemain, with * to the 
eſtabliſhment of tithes, were a work of neceſſity,. 
not of ſuperſtition; a work, in ſhort, i in which * 
gion only was concerned. | 

"His famous diviſion of the tithes into four parts, 
for the repairing of the churches, for the poor, for 
the biſhop; 'and for the clergy, manifeſtly proves. 
that he wanted to reſtore the church to that fixt 
and permanent ftate of which The oe been di- 
veſted. 

HIS in * ſhews that he was defirous of repair 
ing the miſchief done by his grandfather Charles 
Martel. He made three equal ſhares of his move- 
able goods; two of theſe he would .have divided 
each into one-and-twenty, parts, for the one-and-. 
twenty metropolitan churches of his empire; each 
port was to be ſubdivided between the merropoli= 
tan, and the: ſuffragan biſhops. The remaini 
third he diſtributed into four parts, one he gave 
his children and grand-children, another was added 
to the two thirds already bequeathed, and the other 


two were aſſigned to charitable uſes. It ſeems aa 
if he regarded the immenſe e he v was mak- 


8 . 9 ge? . 
n the law of the Lombards, book 3. tit. 3. ſect. 8 
* It is a kind of codicil produced by Eginhard, and different, from. 
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ing to the church, leſs as. a n ds than a8. 
political diftribution.. Is 


C. H A P. XII. 
of the Elections of Biſhops and Abbots: | 


S. che church was grown poor, theckings re- 
ſigned the right of + nominating toibxhop 
rics and other eccleſiaſtie benefices. The prince 
gave themſelves leſs trouble about the eccleſiaſti 
miniſters; and the cadidates were leſs ſollicitou 
in applying to their authority. Thus the church 
- received a kind of compenſation for the poſſeſſionʒ 
the had loſt. 
Huck it Lewis the Pious left the people of 
4 Rome i in poiſcſhon of the right of chuſrng thei: 
Popes, -it was owing to the general ſpirit that pre- 
vailed in his time: he behaved in the ſame manner 
to * Rome as to other — 


8 CHAP. xIv: 
A Of the Fiefs of Charles Martel.” 


Shall not pretend to n whether Charts 
* Martel in giving the church-lands in fief, made 
: ths them for life or in perpetuity. All! 
know 1s; that under Charlemain .. and Lotharius 


— 1 See the eapitulary of Charlemain is the year 803. art. 12. Ba 
It2ius's'edition, p. 27. and the eher of Lewis the Pioas, in the yeu 
834, in Goldaſt. Conſtit. Imperial, tom. 2. 
; -0- Thisis mentioned in the famous'eanon, ogo Ladevicnsy which 
3 mmm er i 
2575 hors 
— his capitulary is thoyear Gor. l in Bale 
5 r 360. 
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he de 
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XI. | cr. Av. | O F a 235 8 7 A £ 
18. MW 1. „ there were poſſeſſions of that kind which e. 
ſcended to the next heirs,and * amongſt 
them. 

I FIND moreover that one ꝓart of them + was 
given as alladia, and the other as fiefs. _ | 

1I Took notice that the proprietors of the allodia 
| were ſubject to the ſervice all-the ſame as the poſ- 
re. ſeſſors of the fiefs. This undoubtedly was partly - 
OF WHY the reaſon that Charles Martel made grants of allo- * 


7 dial lands, as well as of fiefs. . N | ] 
ute | F 1 


-- ho CHA P. NV. W 4 4 
LIC $3 BP | OE gs þ 3 
ons | Continuation 4 the ame Subj. 

e al T muſt be lm that the fiefs having FRE 

heit changed into church · lands, and theſe again in I 
pre · I to fiefs, they borrowed ſomething of each other. 4 
met Thus. the. church- lands had the privilege. of fiefs, Y 
| and theſe had. the privilege of ehurch-lands. Such 3 4 


were the 4. honorary rights of churches, which be- 
gan at that time. And as thoſe rights have al 
ways been annexed to the judiciary power, in pre- = 
ference to what is. ftill called the * it follows that 4] 


. inferted in the cole of abs Lombard 

ade book 3. kits . ſect. 44. | 

0] 4 See the above conſlitution, and the capitulary of Charles the 

riuz Bald. in the year 846. chap. 20. in Villa Sparnaco. Balvzins's edition, 
tom. 2. p. 8 f. and that of the year 853. chap. 3 and g. in the ſynod 

. Ba of Soiſſons. Baluzius's edition, tom. 2. p. 34. and that of the year 

yen 854. apud Attiviiacum, chap. 10. Baluziugs edition, tom. 2, p. Jos 

5 See alſo the firſt capitulary of Charlemain, incerti anni, art. 49 and 

thick BW 56. Baluzivs's edition, tom. . p. 519, . 

+ See the capitularies, book 5. art. 44. and the ch of Piſtes = 

in the year $69. art. 8 and 9, where we find the honorary rights 

of the lords eſtabliſhed, in the ſawe manner 1 | 
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"he patrimoriial juriſdictions were eſtabliſhed at the 
fame time with thoſe 8555 — 


0 HA * XVI. 
aun f the Royalty and. and The 15 


Race. 


HE connection of my ſubject has made me 
invert the order of time, ſo as to ſpeak of 
Charlemain before I had mentioned the famous e. 
pocha of the tranſlation: of the crown to the Car. 
lovingians under king Pepin: a revolution which, 
contrary to the nature of ordinary events, is more 
| remarked workops © in our 8 mg wigs it wap 


5 Tus kings had no be . had only an 
empty name. The regal title was hereditary, and 
that of mayor elective. Though it was latterly in 
the power of the mayors to place any of the Mero. 
vingians on the throne, they had not yet taken 2 
-king of another race; and the ancient law which 
fixed the crown in a particular family, was not yet 
eraſed out of the heart of the Franks. The king's 
perſon was almoſt unknown in the monarchy ; but 
the royalty was eſtabliſhed. Pepin, ſon of Charles 
Martel, thought it would be proper to confound 
thoſe two titles, a confuſion which would make it 
uncertain - whether the new royalty was heredi- 
tary or nct; and this was ſufficient for him, who 
to the regal dignity had joined a great power. 
The mayor's authority was then blended with that 
of the king. In the mixture of theſe two aurho- 
rities a kind of reconciliation was made; the may- 
or had been elective, and the king hereditary: the 


f CHAP. XVI- 
crown at the 3 of By ſecond race was * 


lective, becauſe the people choſe ; it was here- 
ditary, becauſe N . a in the ſame fa 
mily 2. EIS 

_—_— le 2 i in FS. oh t0 he — 
rity of all ancient records , denies * that the pope 
authoriſed this great change; and one of his rea- 
ſons is, that he would have committed an injuſtice. 
Anoble thing to ſee an hiſtorian judge of facts from 
the circumſtances of duty! at this rate we ſhould 
have no hiſtory at all. 

BE that as it may, it is very certain that! imme - 
diately after duke Fepin- 8 victory, the Merovingi- 
ans ceaſed to be the reigning family. When his 
grandſon Pepin was crowned king, it was only a 


ceremony the more, and a phantom the leſs ; he 


acquired nothing thereby but the royal rnamen 
there was no change made in the nation. 74 

'Taras I have ſaid in order to fix the moment of 
the revolution, that we may not be miſtaken in look- 
ing upon that as a revolution which was * a 
conſequence it. 

Warn Hugh Capet was crowned _ at the 
commencement of the third race, there was a much 
greater change, becauſe the kingdom paſſed from 
a ſtate of anarchy to ſome kind of goyernment; 
but when Teen aſcended the throne, there FRAY 


+ bee the will of G and the” e which Looks the. 
Pious made to Lis children in the aſſembly of the ſtates held at Qui- 
erzy, produced by Goldoſt, quem ** eligere velit, ut patri fro fuc- 
cedat in regui hæreditate. 

t The anonymous chron. in the year 752, and Chronie, Centul. 
in the year 754. 


Fabella que poſt Pippini mortem. excogtats 2 ac. * 
* 


titati Zachariæ papæ plurimum adver ſatur. 
the French, tom. 2. p. 219. 
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bY, tranſition from one a adn of 
the ſame nature. 
Wren Pepin was crowned Sing, hes was on- 
+ ly a change of name: but when Hugh. Capet wa 
\ crowned, there was a change in the nature of. the 
thing, becauſe by nne fief to 2 n 
Wren Pepin was. crowned, the title of * 
united to the higheſt office; when Hugh Capet was 
crowned, it m , 


CHAP. XVù. 


4 Harticular Circumſtance in the lee, tC the 
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E find by the ne e co. 

| ronation, that Charles and Carloman were 

likewiſe anointed ;. and that*the French nobility 

bound themſelves, on pain of interdiction and er- 

communication, never to EINE a ets Wie, an. 
other family. ee 

Ir appears by the wills of Charlemain evi 

the Pious, that the Franks made a choice among 

the king's children; which agrees with the above- 

mentioned clauſe. And when the empire was 

transferred from Charlemain's family, the election, 

- which before had been conditional, became ſimple 


and abſolute; ſo that the ancient conſtitution was 


changed. = 


+ Vol. 5th of the hiſtorians of France by the BeneSidtins, | p. 9 
> Us nunquom de alterius lumbis regem in evo prefumant eligere, fed 
ex Ipſorum, Vol. * to. | 
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PIN perceiving himſelf: near his end enden 


| + the lords both temporal and ſpiritual at St. De- 


nis, and divided his mem between his two ſons, 


Charles and Carloman. We have not the acts f 
this aſſembly; but we find what was there tianſact- 


ed, in the author:of the ancienthiſtorical collecti - 


| on, publiſhed by Caniſius, and in + the writer of 
the annals of Metz, according to * the obſervation: 


of Baluzius. Here I meet with two things in ſome 
reſpect contradictory; that he made this divifion' 
with the conſent of the nobility, and afterwards 
that he made it by his paternal authority. This 


| proves what I have ſaid, that the people's right in 


the ſecond race. was to chuſe in the fame. family; * 


was, re ee eee —— 


than that of election. 

Tanis kind of elective right is confirmed by ebe 
records of the ſecond race. Such is this capitu- 
lary of the diviſion of the empire. made by Charle- 
main among histhree children, in which after ſet- 
tling their ſhares, he ſays 4, That if one of the 
« three brothers happens to have a ſon, ſuch as the 
ce people ſhall be willing to chuſe as a fit perſon to 
e ſucceed to his father's OE his uncles ma 

« conſent to it.” 

Tr1s fame regulation i is to be met with in es 
partition + which Lewis the Pious made among 
his three children, Pepin, Lewie, and Charles, in 
the year 837, at the afſembly of Aix la Chapelle: 


+ In the year 768. 

4 Tom, 2. leQionis antique. 

„Edition of the capitularies, tom. 1. p. 188. | 

+ In the brſt capitolary of the year. 806. Balvzius? , ennie. pe 
439. art. 5. . 

+ In Goldaſt, N 2 Conſtitut. tom. 2. p. 19. 


Vol. III. N 
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' ">" Pa! don, made twenty years l 

i before, by the fame emperor, in favour -of-Lotha- : 
rius, Pepin, and Lewis. We may alſo ſee.the oath W _ 
-which-Lewis the Stammerer took-at Compeigne, at y 

his coronation. I. Lewis, by the divine mercy, 

<< and the people's election ® appointed. king, do fil >; 

* _ © promiſe. .....” What I ſay is confirmed by the if n 
acts of the council of Valence held in the year p 

390, for the election. of, Lewis ſon. of Boſon to the WM 1. 
kingdom of Arles. Lewis was there elected, and I 5 

the chief reaſon they give for ebuſing him is, that fu 

he was of the imperial family $, that Charles the 80 

Fat had conferred upon him the dignity of king, 8 
aud that the emperor. Arnold bad inveſted. him by f 

: the ſcepter, and by-the miniſtry of his ambaſladors. e 
The kingdom of Arles, like the other diſmember- gl 

ed or dependent xp A was.c MW 1 
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Harlemain's attention was to reſtrain the; .pow- 

er of the nobility within: proper bounds, and 

to hinder them from oppreſſing the freemen and the 

. dergy. He-balanced- the ſeveral orders of the ſtate, 
and remained perfect maſter ef them all. The 

_ :whole. was united by the ſtrength of his genius. He 
„ Baluzius's edition, p- 514. art. 14. Si vero ali quis Hlorum 

* .decedens legitimos filios reliquerit, non inter eos poteſtas ipſa dividatur, fed 


petias populus pariter conveniens, unum-ex eit quem- — wee eli- 
Fat, & bunc ſenior ſrater in loco fratris & filii ſuſcipiat. "26 i 
 _#* Capitulary of the year 877. Baluzius's edition, 2. 272. 
ln father Labbeꝰs cquncils, tom, 9. * and in e 
Corp. Diplomati. tom. 2. art. 3 6. ä | | 
| $ By the mother's ſide, 


HAP XVIII. r l. 12 W S2. 25 
led the nobility continually from one expedition to 
another; giving them no time to form oonſpira- 
cies, but employing them entirely in the execution 

of his deſigns. The empire was ſupported by the 
greatneſs of its chief: the prince was great, but 
the man was greater. The king's children were 
his firſt ſubjects, the inſtruments of his power, and 
patterns of obedience. ' He made excellent regu- 
lations; and what was ſtill more admirable,” he 
took care to fee them executed. His genius dif- 
fuſed” itfelf W all parts of the empire. We 
find in this prince's laws a ſpirit of forecaſt and fa- 
gacity that comprizes every thing, and a certain 
force that appears irreſiſtible.” All pretexts 4 for 
evading the peformance of duties are removed, ne- 
glects are corrected, abuſes reformed or prevented. 
He knew how to puniſh, but he underſtood much 

better how to pardon, He was great in his de- 
ſigns, and fimple in the execution of them. No 
prince ever poſſeſſed in a higher degree the art of 
performing the greateſt things with eaſe, and the 
moſt difficult with expedition. He was conſtant- 
ly viſiting the ſeveral parts of his extenſive em- 
pire,. and made them feel the weight of his hand 
wherever he fell. New difficulties ſprung up on 
every hide, and on every fide he removed them. 
Never prince had more reſolution in facing dan- 
gers; never prince knew better how to avoid them. 
He mocked all manner of dangers, and particu · 
larly thoſe to which great conquerors are common- 
ly ſubject, namely conſpiracies. This ſurpriſing 
8 was extremely moderate, e a | very mild 


+ ks ied expltulery of dhe yen b · 146, art. 1. 2, 3,4, 
J. 6, 7 and 8. and the firſt capitulary of the year 812. p. 490. aft, 
1, and the capitulary of the year 812. p. 494 art. 9 and 11. 
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ü character, plain and fimple in his behaviour. He 
loved to converſe freely with the lords of his court. 


He indulged perhaps too much his paſſion for the 
fair-ſex; -afailing which however in a prince hol. 
ways governed by himſelf, and who ſpent his life in 
a continual ſerious of teils, may merit ſome allow. 
ance, He was wenderfully exact in his expences; 
adminiſtering his demeſnes with prudence; atten - 
tion, and ceconomy. A father might learn from 
his laws how to govern his family; and we find 


in his capitularies the pure and ſacred ſource from 


whence he. derived his riches.” I ſhall add only one 
word more: he- gave orders that the eggs on the 
bartons on his demeſnes and the ſuperſſuous gar- 
den ſtuff ſhauld be fold; a moſt ſurpriſing œcono- 
my in a prince, who had diſtributed among his peo- 
ple all the riches of the Lombards, and the im- 
menſe treaſures of thoſe Hun 1 had plundered 
* whole . 


CH A r. xX. 3 


* 8, 
9 


jy | Continuation o'4 the ſame Sujet F 1 . 


nis OY prince. Was s aid leſt theſe whom 
|} - he; intrafted_in. diſtant parts with the com- 
| Hy ſhould; be inlined to revolt; and thought 
.he ſhould find more dacility among the clergy. 
For this reaſon he erected a vaſt. number of biſhop- 
rics in Germany 97 and endowed: them with very 


. 4 See the capitulary. de VIllit. in the year-$00. his ſecond t 
-lary of the yeari813. art. 6 and 19. ard the ih book of the tula- 
ties, art. 3203, 1 
| t Cap tul. de Villis, art. 39. See this whole capitulary, which is a 
water zzece of prudence, good admini.!ration, and axconomy. © ** 
: N 
men in the 9 789. 9 24. 
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large ſiefs. It appears by ſome charters that the 


| clauſes-containing the prerogatives of theſe fiefs, 


were not different from ſuch as were commonly 


| inſerted in thoſe grants +3 though at preſent we 


find the-principal eccleſiaſtics of Germany inveſt. 
ed with à ſovereig power. Be that as it may, 
theſe were: ſome of the contrivances he uſed againſt 
the Saxons... That which he could not expect from 
the indolence and ſupineneſs of a vaſſal, he thought 


be might promiſechimſelf from the ſedulous atten- 


tion of a biſhop. Beſides, a vaſſal of that kind, 
far from making uſe of «he. conquered people a- 
gainſt him, would rather ſtand in need of ert al 


ance to enn un W his e wh 
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-HEN Auguſtus Chr was in Egypt, be 
ordered Alexander's tomb to be opened; 
and upon their aſking him whether he was willing 


they ſhould. open the tombs-of the Ptolemy's, he 


replied, that he wanted to: fee the king, and not 
the: dead. Thus, im the hiſtory: of the ſecond 
race, we are continually looking for Pepin and 


Charlemain; we want. to fee the kings,” _ nat 


the dead. 
A PRINCE; as the ſport of: his paſſions, 
and a dupe even to his virtues; a prince who ne- 


ver underſtood rightly either his own ſtrength or 
Ne a prince who was i moneys of making TN 


* 2 8 


3 + -For.inflance the prohibition to che dieg's judges uad catrieg 


upon the territory to demand the freds, and other duties. 1 have ſaid 
a good deal concerning this in the preceding book. : 
| N 3 
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himſelf either feared or beloved; a prince, in ſhort, 
who with few vices in his heart, had all manner of 
defects in his underſtanding, took the reins of 
the empire into his hands which * os 
Charlemain. 

Ar a time when the 4 4 is F 
fag the death of his father, at a time of ſurprize 
and alarm, when the ſubjects of that large empire 
all call upon Charles, who is no mores at a time 
when he is advancing with. all expedition to take 
poſſeſſion of his father's throne, he ſends ſome tru- 
Ky officers before him, in order to ſeize the perſons 
of thoſe who had contributed to the irregularity of 
his ſiſters. This ſtep was productive of the moſt 
ſatal cataſtrophes . It was imprudent and pre- 
cipitate. He began with puniſhing domeſtic crimes, 
before he reached the palace ;. and with alisnating 
the minds of his ſubjects, before he e che 
throws, 

Hs 18 king of Italy, being ebe 
to implore his clemency, he ordered has eyes to be 
put out, which proved the caufe of that -prince's 
death a few days after, and created Lewis a. great 
many enemies. His apprehenſion: of the :conſe- 
quence induced him to ſhut: his brothers up in a 
monaſtry; by which means the number of his ene- 
mies augmented. Theſe two laſt tranſactions were 
afterwards laid to his charge in a judicial man- 
ner 4, and his accuſers did not fail to tell him, that 
he eee his oath, and he ſolemn promiſes 


| MF - os] i}; Ta 

76 a of the l of Lewis the Plous la Du- 
cheſne's collection, tom. 2. P- 298. 

- + $ce his trial and the —— —T—d 
neꝰs collection, tom. 2. NG 
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dis, by whom he had three children, he mi 


Judith, and had a fon by that princeſs; but ſoon 


mixing all the indulgence of an old huſband with 


all the weakneſs of an old king, he flung his fami- 
ly into diſorder, which was ee Werse >. 


eee en ing a Bine 7 
- Hz wascontinually altering pinion hb! had 
ade aavbingethis children. And yet theſe partiti- 


ons had been confirmed each in their turn by his 
'own oathy and by thoſe of bis children and the 


which tad ede is eher one day: of is 


nobility; This was às if he wanted to try the fi- 


delity of his ſubjects; it was endeavouring by con- 


fuſion, ſcruples, and equivocations, to puzzle their 
obedience; it was con founding the different rights 
of thoſe princes, and rendering their titles dubious, 
eſpecially at a time when there were but few for- 
treffes; and when the principal bulwark oe authori- 


ty was the fealty ſworn and accepted. 


Titz emperor's children, in order to preſtrre 


their ſhares, courted the clergy, and granted them 
privileges till then unheard. Theſe privileges were 
ſpecious; and the clergy in return were made to 


warrant the revolution in favour of thoſe princes. 
Agobard “ repreſents to Lewis the Pious, bis hav- 


ing ſent Lothariug to Rome, in order to have him 
declared emperor; and that he had made a diviſi- 
on of his deminions among his children, after hav- 


ing conſulted heaven by three days faſting and pray- 


ing. What defence could ſuch a weak prince make 
TRAM the attack of e It is MM to per- 


"24 


0: See his eters" NR TOS 7 e . 
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ecive the ſhock which the ſupreme authority muſt 
have twice received from his impriſonment,” and 
from his public penance; they would fain degrade 

the king, and they degraded the regal dignity: + 
W find a difficulty at firſt to conceive how a2 
prince who was poſſeſſed of ſeveral good qualities, 
who had ſome knowledge, who had a natural dif- 
. poſition; to virtue, and who, in ſhort, was the fon 
of Charlemain, could have ſuch a number of ene - 

mies +, ſo impetuous andiamplacable as even to in- 
ſult him in his humiliation, and to be determined 
. upon his ruin: and indeed they would have uttes- 
Iy completed it, 16 his children, who in the main 
_ . were. more honeſt than they, had been ſteady in 
their ee and nenn r eee 
: ne . 
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"HE <ſeeiſth and folidity for which Ke; 
dom was indebted to Charlemain, amm ub. 
ited! under Lewis the Pious in ſuch a'degree as 
enabled the ſtate to ſupport its grandeur, and to 
command reſpect from foreign nations. The prince's 
underſtanding was weak, but the nation was war- 
ke. His authority declined at home, though there 
ſeemed to be no diminution of power abroad. 
- CHARLES Martel, Pepin, and Charlemain were 
in  fucceſfion rulers of the Ny The firfk fat- 


+ See his trial — rand DUM 


neꝰs collection, tom, 2. p. 331. See alſo his life written by Tegan: 
| Tantd enim odio laborabat, ut tederct eos vita ipſins, _ this anonymous 
author in Ducheſne's «pay 2+ P. 407. 4 
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the ſtate was todged in the hands of the king, the 


* > 3 


nobility, and clergy. Charles Martel, Pepin, and 


Charlemain, Joined ſometimes their intereſt with : 
one of thoſe parties to check the other, and gene- 
rally with both; but Lewis the Pious could gain 
the affection of neither. He diſobliged the bi- 
ſhops by publiſhing regulations which had the air 
of ſeverity, becauſe he carried things to a greater 


length than was agreeable to cheir inclination. 


Very good laws may be ill-timed. The biſhops 

in thoſe days being accuſtomed to take the field a- 
gainſt the Saracens #, and the Saxons, had very lit- 
tle of the ſpirit of religion. On the other hand, 
as he had no longer any confidence in the nobility, . 
he promoted mean people, turning the nobles out 
of their employments at court , to make room 

for ſtrangers and upſtarts. By theſe means the af- 
fections of the two great bodies of the nobility and 
clergy were alicnated from. their prince, the conſs- . 


We, of IEP was a-total defertion.” 85 


Wy Tegen fays that what ſeldom happened under Charomaio was 
common practice under Lewis. 

— Being deſirous to check the nobility, 8 
to the place of chamberlain, by which the great lords wee: —_— 
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u T what. chiefly contributed to 3 the 

.: monarchy, . was the extrayagance, A this 
prince, in Alienating the crown demeſnes * „And 
here it is that we ; ought to liſten to the account « of 
Nitard, one of our moſt judicious hiſtorians, a 
grandſon of Charlewain, ſtrongly attached to Lewis 
the Pious, and who wrote his hiſtory by order of 
Charles The Bald. 3 

He faxe, that one Adelhard for fame time 

* gained, ; 4 an aſcendant over the emperor, that 
| « this prince conformed to his will in every thing; 
6 that at the inſtigation of this favourite, he bad 
« granted the crown lands + to every body that 
40 © aſked them, by.which means the ſtate, was ruin- 
| « ed. Thus he did the ſame. miſchief. through- 

out the empire, as I + obſerved he had done in A- 
quitaine; the former Charlemain redreſſed; but 
the latter was paſt all remedy. | 

Tux ſtate was reduced to the we ae i in 
hich: Charles Martel found it upon his acceſſion to 
the mayoralty; and ſo deſperate were its circum- 
ſtances, that no exertion. of or bi was n long 
er e of n it. | | 


44 
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F ros regias que evant fui & avite tritevi, fdelhus xd trait to 
in poſſeſſiones ſempiternas : fecit enim loc din tempore. N e 
Ludovici Pii. '* 1 

+ Hinc libertates, ne pbls i props uſt rite faſt." Ni. 
tard. lib. 4. prope ſinem. 

5 Rempublicene dentin; annallivit, Ibid; | "IM" > 
+ Sce book xxx, chap, 13, 4 ok 
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Tux renn the reign 
of Charles the Bald, no one could continue + in 
his employments, nor be ſafe in his perſon, with - 
out paying for it. When they had it in their pow- 
er to deſtroy the Normans *, they took money to 


let them eſcape: and the firſt advice which Hine · 


mar gives to Lewis the Stammerer, is to aſk of tho 

aſſembly of the nation, rere "_ 

— the expences of his 0077108 . 
5 Ann * Ver : | 42 


0 H A P. X oy: exfa nee 
| Continuation La the fame e Altre : 


| IHE ly; had no to n eee 
on they had granted to the children of Lewis 
the Pious. This prince, as I have already obſerv- 
ed, had never given { any of the chureh - lands by 
pretepts to the laity; but it was not long before 
Lotharius in Italy, and Pepin in Aduitaine, quĩt · 
ted Charlemain's plan, and raſumed that of Charles - 
Martel. © The clergy had recourſe to the emperor 
againſt his children, but chey themſelves had wea- 
kened'the authority to which they appealed. In 
Aquitaine ſome condeſcenſion de none 
in Italy. jd 

Tux civil wars Linh which the life of Lewie whe - 
Pious had been embroiled, were the ſeed of thofe - 
which followed his death. The three brothers, 
baer Lewis, and Charles, endeavoured. . 


ne! 


4 Hinemar, letter 1. to Lewis the Nawmerer- 55 

u-, fragment of th chronicle of he monaſtery of 8. hen 7 
is 10 ta Decheſne, cow. 2. p. 40. f 

9 Ke wha the ſhops fp in the deu. yur ern. 


N 6. 


taxis villam, art. 4. 
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ta being over the nobility to their party. To fuck 
as were willing therefore to follow them they grant 
ed church · lands by ꝓrecepts: ſo that to gain the 
nobility, they facriſiced the clerg : 
Wia find in the capitularies , that thoſe princes 
were obliged to yield to the importunity of de- 
mand, and that what they would not often hre 
freely granted, was extorted from them: we find 
that the clergy thought themſelves more oppreſſed 
by the nobility than by the kings. It appears that 
Charles the Bald i became the greateſt enemy of the 
patrimony of the clergy, whether he was moſt in- 
cenſed againſt them for having degraded his father 
on their account, or whether he was the moſt timo- 
rous. rann may, we meet with J continual 
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See the eee Stan] Kü 
which givcs a very exaQt deſeriytion of things; as alſo,” that of the 
{ame year, held at the palace of Vernes, art. 23. and the ſymod of geau-· 
yais alſo in the fame year, art. 3, 4, and 6. and the capitulary.in Vi 
Sparnaco, in the year 846. art. 20. and the letter which the. bi- 
nnen, „eke, 
GVA 0.4379! 14 f i 32 >>; 
2: ee g, Soma, inte year 846, Tho we 
| , Silley had fer the king againſt the biſhops, infowuch, that he gle 
them from the aſſembly ; a few of the canons cnatted in coundil 

picked out, and the prelates were told that theſe were AGE GA 
which ſhould be obſerved ; nothing was granted them that could be 
refuſed. Ber art. 20, 22, 2d a3, - She alſo'tho letter. which the bi- 
ſhops aſſembled at Rheims wrote in the year 858, to Lewis king of 
| Germany. an and the edit of Piſtes, In the year $64, art. 3. Ys 
s See this very capitulary in the year 846, in Villa Sparnaco. PAY 
kkowiſe the capitulary of tho aſſembly held abe Mar fuam, in the 


7 - year 847. art. 4. wherein the clergy reduced themſclves to demand 


only the reſtitution of u hat they had been poſſeſſed of under Lewis the 


 Fious. Sccalfo the capitulary of the year 85. apud Marſnom, art. 
6 & 7. which confirms the nobility and clergy in their ſeveral poſſeſ- 
Tons, and that apud Bonoilum, in the year 856. which is a zemon- 
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quarrels in. the capitularies;: between the clergy 
their-eſtates, and the nobility who 


refuſed or deferred to N00 ny r=" 


IS as mediators. 91 3240 al TT 
Tux ſituation of fairs at — is aſpeaacle - 
—— deſerving of pity. While Lewis the Pious. 
made immenſe donations out of his demeſnes to 
— ekildren diſtribhuted the church 
lands among the laity. The ſame prinee with one 


hand entiched, and with another oftentimes ſtrip- 
| ped the clergy. The latter had no- fixt ſtate ; one 
moment they were plundered, another they re- 


ceived ſatisfaction: but the e was _— 
lang ent io boot b t am nes OS RD tes 


Te wass the choſe of the reienofiGitrlestbe | 


Bald, and from that time forward, there was an 
end of the diſputes of the clergy and laity, concern- 
ing the reſtitution.of church-lands- The biſhops 


indeed breathed out ſtill a few ſighs- in their: re- 


monſtrances to Charles the Bald, which we find 
in the capitulary of the year 856, and in the let» 
ter * they wrote to Lewis king of Germany, in 


the year 8 58: but they propoſed things, and chal- 


lenged promiſes, fo often eluded, that we plainly 


ſee they had no * a n wy 
defire. $ > ES. ; 

ALI. that coutd ba out chan, was was. to re- 
* in general che injuries done both to church 
and flate, The kings engaged not to deprive the 
og * their freemen, and not to give * a 


beast bens: a 
1 an e e 1 * 
1 . 
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ny more church - lands by precepts , ſo chat the 
intereſts of 1 nene 
: be united. ot TIRED 1% 03 boi 10 Wr 7 
Fx x dreadful re Ae 8 
I have already obſerved, conidured KT 
an end to thoſe quarrels. 
Tux authoritpof our kings: leflening daily, both 
for the reaſons already given, and thoſe which 1 
ſhall mention hereafter, they imagined they had no 


better reſource left, than to reſign themſelves into 


the hands of the clergy. But the ecclefiaſtics had 
weakened the power of the kings, and theſe * di. 
miniſhed the influence of the eccleſiaſtics. 

© Inv vain did Charles the Bald and his ſucceſſor 
vent its ruin; in vain did they avail themſelves of 


the 4 reſpect which the commonalty had for that 


body, to maintain that which they ſhould alſo have 
for their prinee; in vain did they endeavour F to 
give an authority to their laws by that of the ca · 
nons; een e en-. eccleſiaftic $ with 


iyt 4 &: 313 Anne 


Ae Wes £6: e lie dr dis . that be had 
promiſed the e, wot . Ie dur any more. precepts relating to alurch- 
oy, © Capicularies of the year 8 54, art, 11. Baluzius's edition, tom. 
%P-$ . 


4 see the capitulary of Charles the Bald, apud Saponarias, in the 
year $59; att; 3. * Venilon, hem I made archbilhop of Sins, has 
* conſecrated me; and I ought: not to be expelled the kingdom by 4- 
ny body,” Salter ſine audientia & judicio epiſcoporum, quorum mini- 
feris is regem ſum conſecratus, & qui throni Dei ſunt difti, in quibus 
Den ſedet, & per ques ſua decernit judici,-quorum paternis eorteFiont- 
bus & eee JT eee ae Jum h- 
dus. £47: $992 Þ 
+ See the.capiculary of-Chartes the Bald de Cariſiaco; in the · year 
' $57. Baluziys's edition, tom, ii. p. 82. ſeft, 1, 2, 4, K). 
5 Ses the ſynod of Piſtes in the year 802, art. 4. and the eapitu- 
kry of Lewis IT. apad Fersis polatium, in the year 883, art. 4, & „ 
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vaſſals had other. vaſſals under them, yet they might 
be over · awed by the count, who was at eee 


eee in vain to counterbalance 
the authority of the count * did they give to each 
biſhop the title of their commiſſary in the feverat 
provinces: it was impoſſible for the elergy to re- 
pair the miſchief they had done; and a terrible 
misfortune, which I ſhall preſently wer 
eee web r e ard 


* i 4 1 ” 7 * 8 
1 143 * 3} S528 5 * 1 4 * ? " 


. ha N Nel b. . 1 A P. "XXIV: . bend tht 


Tt 1. Freeen weng rendered e 1 e 
e 


Said. that the 5 were led 1 enemy | 
by their count, and the vaſſals by their lord. 
This was the reaſon that the ſeveral orders of the 
ſtate balanced each other; and though the king's 


of all the. freemen of the monarch;,.7 ..,... 
Tus freemen * were not permitted at firſt to 


= homage for a fief; but in proceſs of time this 


was allowed: and I find that this. change was made 
during the period that elapſed! from the reign. of 
Gontram to that of Charlemain. This I prove by 
the compariſon which may be drawn between the 
treaty of Andely +, ſigned by Gontram, Childe- 
9 — and * „ and om * partition 


e under Charles the Bal, in Synodo 


a Baluzius's edition, art. 12. 


webe rr e book xxx. 0 o . Tg 
the end. 

+ In nenen in Gregory of Tours, book 9. 

dee the following chapter, where I ſhall ſpeak more dFulively of 
a and the notes in which they are quoted, 


302 Tun AS Þ--R ©:T. BOOK n 


ny more church - lands by precepts ; ſo chat he 
intereſts of RES eh nen ſcompdthents, 
ned. n ie ee uh 63. eie Hy e 
TRE dreadful cond of 3 Normans, as | 
1 have already obſerved; ne KS 
ui; SORRY e 15 
Tux authority of our kings: leflening daily, both 
for the reaſons already given, and thoſe which I 
ſhall mention hereafter, they imagined they had no 
better reſource left, than to reſign themſelves inte 
the hands of the clergy. But the ecclefiaſtics had 
weakened the power of the kings, and theſe nad di 
miniſhed the influence of the eccleſiaſtics. 
Ix vain did Charles the Bald and his — 
calt in the church to fupport the; ſtare; and to pre- 
vent its ruin; in vain did they avail themſelves of 
the 4 reſpect which the commonalty had for that 
body, to maintain that which they ſhould alſo have 
for their-prinee; in vain did they endeavour f to 
give an authority to their laws by that of the ca 
nonsz in vain l ber he 8 —— $ with 


** 42 * 45 Mu 


ee eee il be had 
promiſed the biſhops not 10 iſſue but any more precepts: relating to church- 
ory Capicularies of the year 853, art. 11. Baluzius's edition, tow. 
'$6. 
E Sec the capitulary of Charles the Bald, apud Saponarias, in the 
| year 69, aft 5. * Venilon, whom I made archbilhop of Sins, has fl 
* conſecrated me; and I ought-not to be expelled the kingdom by i- b 
** ny body,“ Salter fine audientia & Jadicio epiſcoporum, guru miai- ; 
fterio in regem ſum conſecratus, & qui throni Dei ſunt difi, in guibus 
Deus eder, & per ques ſua decernit judici,-quorum paternis eorteFioni- r 
bus ee Re , ui paratus & in praſenti fun fub- N 
dia. er 4927 Þ a 
__- See theicapitulary of (hartes the Bald de Cariſiaco, in wag! cog tl 
$57. Baluzius's edition; tom, ii. p. $1. ſect. 1, . 4, K . 
5 Ses the ſynod of Piſtes in the year B02, art. 4. eee 
hr of Lewis IT. pad Nernit palatium, in the year 883. art. 4, & 5 
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the civil puniſnments; in yain to counterbalance 
the authority of the count * did they give to each 
biſhop the title of their commiſſary in the ſeveral 
prov : it was impoſſible for the clergy-to re- 
pair the miſchief they had done; and a terrible 
misfortune, which ſhall nn en 
erer na R fi 1 
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Said that the e were * againſt the enemy 
by their count, and the vaſſals by their lord. 
This was the reaſon that the ſeveral orders. of the 
ſtate balanced each other; and though the king's 


vaſſals had other vaſſals under them, yet they might 


be over - awed by the count, who was at . 
of all the. freemen of the monarch . ,.. ...... 
Tus freemen * were not permitted at firſt to- 
do bamage for a ſief; but in proceſs of time this 
was allowed: and I find. that this change was made 
during the period that elapſed from the reign af 
Gontram to that of Charlemain. This I prove by 
the compariſon which may be drawn between the 
treaty. of Andely +, ſigned by Gontram, Childe- 
dn. ang — anne and * * partition 


— eee the Bad, yd 
1 "Baluzius's edition, art. 2. 

* e ee. - book xxx. OI Os 
the enk. 

+ In enen nner Tones, back 9%. 
Bee the following chapter, where I ſhall ſpeak more difulivel of 
thoſe partitions; and the notes in which they are quoted, 
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made by Charlemain amongſt his children, as as well N. 
as a like partition by Lewis the Pious. Theſe three 
acts contain nearly the ſame. regulations, with: re. 
ſpect to the vaſſals; and as they determine the very 
ſame points, under almoſt the fame circumſtances, 
the fpirit.as well as the letter of thoſe three treaties. 
in this reſpect are very much alike: - 
Bor. as to what concerns the freemen, there is 
a: capital difference. The treaty of Andely does 
not ſay that they might do homage for a fief; where - 
as we find in the diviſions of Charlemain and 
Lewis the Pious expreſs clauſes to empower them: 
to do homage. This ſhews that a new uſage had 
been introduced after the treaty of Andely, where - 
by the me were 3 ptr yg of — great | 
privilege. * 9 9 
Tits muſt Wee peng when Charles Mar- 
tel, after diſtributing the church -· lands to his ſol- 


; +I 8 » 
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E 
2 
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as « 


diers, partly in fief, and partly as allodia, made a 
kind of revolution in the feudat laws. *Tis very 
probable that the nobility whb already had*fiefs, IM chi 
found'a greater advantage in receiving the new MW. + 
grants as alladia; and that the freemen thought. 2 f 
eden — in n g chem 1 ene 
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rue eur CAUSE. or THE HUMILIATION: 
* THE SECOND. RACE.. 


Ghanges in the Allddia: 


IARLEMAIN in the 8 r n 

oned in the preceding chapter, ordained; that 
after his death, the vaſſals belonging to each king 
ſhould be. permitted to receive benefices in their 
own ſovereign's dominion,. and not in, thoſe *of 
another; whereas they +. might. keep, their allodial 
eſtates in any of their dominions. But he adds:$, 
that every. freeman might, after the death of his lord, 
do homage in: any of the three kingdoms to whom 


he pleaſed, as well as he that never had been ſubjeQ 

to alord. . We find the ſame regulations in the 
partition which Lewis the Pious made ae his 

ebildren in the year G1 779. 
Bur though the freemen eee 

a fief, yet the count's militia was not thereby co 


ened: the freeman was ſtill obliged to contribute. 
for his alladium, and to get people ready for theſer- 
vice belonging.to it, at the propartion. of one man 


opiate heath deg bene Lean 
quoted by Goldaſt, and by Baluzius, tom. 1. p. 4399. 

Art. r 
Gregory of Tours, book ix. 
; + Art, 10. a . of dis in we N - 

ndely.. 

$ In Baluzius, tom: r. 0  Licentiom habeat aeshegger Ae 
boms qui ſeniorem non habwerit, cuicumque ex his tridus fratribur voly-- 
erit, ſe.commendandi, art. g. Sec alſo the diviſion. made by the fawe. 
* 837. art. 6. „„ 
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to four manors; or elſe to procure a man that ſnould 
do the duty of the ſief in his ſtead. And when 
ſome abuſes had been introduced upon this head; 
they were redreſſed, as appears by the conftituti. 
ons + of Charlemain, and by that * of Pepin king 
of Italy, which explain each other. 

Tux remark made by hiſtorians, that the bat. 
tle of Fontenay was the deſtruction of the monar: 
chy, is very true: but 1 beg leave to caſl an oF 
on the unhappy conſequences of that day. 
Bon time after that battle, the three broeked, 
Lotharius, Lewis and Charles, made a treaty +, 
wherein I find ſome claufes which muſt have il. 
tered the whole politicatyſtem | of rhe French go 
Ainet. 5 

In the gechratibn 4, hich Cafes made to the 
ue of chat part of rhe. treaty relating to them, 

fays, that every freeman might chufe whom 
he pleaſed for his lord, whether the king or any df 
the nobility. Before. whois: treatyche freeman mig 
do homage for a fief; but His a/loditim/ ftiff cont! 
nued under the imme Bate” power of the king, that 
is, under the count's jurifdiction; aud he depend 


| 4 Is the year 811. 'Bajuzins's edition, tem. 2. b. 486. art. 7. 
undd 8. and that of the year 813. ibid. pag: 390. art. 1. Ui omni 
ler homo qui quatuor manſes veſtitos de-propris ſud, five de alicujus be- 
neficio, habet, ipſe ſe preparet, & ipſe is loi en perget ſive cum ſenior 
fan, &. . of thaymer Av1-,-  Baluzius's 
i, tom. 2+ Page 48. 
In the year:-993.- inſerted in the law ofthe Lombard bok 


Is tit, 9. chap. fs: 6 FOR © $633 4 

— dub Le Mirada tow 
ip. 42. T | A Nu 
r Adnwnciatio. 
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ed on the lord to whom he vowed fealty, only on 


account of the fief which he had obtained. After 
that treaty, every freeman had a right to ſubject 1 


Alladiumto the king, or toany other lord, as he thought 


ꝓroper. The queſtion 1 is not in reſpect to thoſe 

who put themſelves under the protection of another 

for: a ef, but to ſuch as changed their allodial in- 
to a feudal land, and withdrew themſelves, as it 
were, from. the civil juriſdiction, to enter under 

the power of the king, or of the lord whom they 
thought proper to cha. 

Tus it was that thoſe whoſormerly were only 
under the king's power, as freemen under the count, 
became inſenſibly vaſſals one of another, ſince e- 
very freeman might chuſe whom he pleaſed * bis 


lord, the king, or any of the nobility. 


2. Ix a man changed an eſtate, which e 
ſeſſed i in perpetuity, into a fief, this new fief couſd 


no longer be only for life. Hence we ſee, a ſhort 
time after, a + general law for; giving the frefe c 


the children of the preſent poſſeſſor: it was made 


by Charles the A three contra 


princes. r 
WAT bas been faid with e whe liberty- 
every freeman had in the monarchy, after the trea- 
ty of che three brothers, of chuſing whom hepleaſ- 
ed ſor his lord, the king or any of the nobility, is. 
confirmed by the acts ſubſequent to that time. | 
In the reigns of Charlemain, when the vallal 


4 Capitulary of the year 877. tit. 63. art. 5. and 20; od C= 
riſacunix, fimiliter & de noſtris vaſſallis faciendum ſt, & r. This ca- 
pitulary telates to another nn * 
art. 3. 


„ Capitnlary of Aix 4a Chapelle, tn ett end: 
vullus ſeniorem fuum dimittat pan ab ee acceperit valente ſoliduns. 
** art. 3. 
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| had received a preſent of a- lord;,were-it worth ons 
ty a ſol, he could not afterwards quit him. But, 
under Charles the Bald, the vaſſals ® might folloy 
: what was agreeable to their.intereſts, or their incl 
nation, with intire ſafety; and ſo ſtrongly daes this 
prince explain litm(ſelf or this ſubject, that he ſeems 
rather to encourage them in the enjoyment of thi 
liberty, than to reſtrain it. In Charlemain's time, 
-benefices were rather perſonal than real; afterwards 
bey became rather real than en e, of 


c H A P. xkrurC 
lange, in the Fi . 


in the allodia. We find by the capitulary v 
of Compeigne, under king Pepin, that thoſe who 
| had received a benefice from the king, gave a pan 
« this benefice to different bondmen; but theſe 
parts were not diſtin&t-from the whole. The king 
. revoked them when he revoked. the whole; and at 
the death of the king's vaſſal, the rear · vaſſal like 
.wiſe loſt his rear · fief; and a new beneficiaty ſueceed - 
vas the perſon, and not the rear-fief, that depend- 
ed on the * on the one . 1 nen 


8 — eee. 
13. Baluzius's edition, tom. 2. pag. 53. in which the king, toge- 
- ther eich the lords ſpirituakand temporal, agreed to this; Et /i . 
bguis de wobis ſit. cui fuus ſenioratus non placet, &. illi flat a aliun 
. ſewieren malius uam ad illum acaptare poſit, veniat- ad iam. & ipſt 
tranguille & pacifico animo donat illi commeatum . . . & 


illi cupierit ad alium ſeniorem acaptere potuerit. N 
9 ee her pts" HY 


ogy! bf + 


1 "BY. 


HE ſame 8 ee in the e * 


quod Dew. 
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on turned to the king, becauſe he was not tied for e- 
ut, ver to the vaſſal; and the rear - fief returned likewiſe 
low to the king, becauſe it was the wo irſelf, «nd not a 
cli- ¶ dependance of it. 
this SUCH was 6 while the Gepe 
ms I during pleaſure; and ſuch was it. alſo while they 
tha pere for life. This was altered when the fiefs de- 
me, ¶ ſcended to the next heirs, and the rear-fiefs the ſame. 
r& That which was held before immediately of the | 
ing, was held now mediately; and the regal pow - 1 
er was thrown back, as it were, one degree; 2 77 
times: two, and frequently more. 
Wx find in the books * of ſiefs, that though the 
king's vaſſals might give away in ſief, that is, in 
rear - fief to the king, yet theſe rear-vaſſals, or petty. 
-» i vavaſors, could not give alſo in fief; ſo that what- . 
Jever they had given, they might always reſume. 
ho Beſides; a grant of that kind did not deſcend to f 
an the children like the fiefs, bee uſe it was not ſup- 
cle BH poſed to have Deen made aecording t. to the feudal 
ng laws. l alone 
at WF Ix we compare the Ktuatlons in which the rear- 
ke- e was at the time when the two Milaneſe 
ed- BY ſenators wrote that book, to what it was under 
$i W king Pepin, we fhall find -that'the rear-fiefs pre- 
ad- ſerved * _ priivitire' nature longer than the 
re. fies. 
Bur 8 thoſe 8 wrote, fach general 
aol exceptions had been made to this rule, as had al- 
'* moſt abolſthed it. For if a perſon + who had re- 
un Ceived a fief of a rear · vaſſal, happened to follow him 
ipſt er e Rome, he was  intitled to all 


„ Bookie: chap. 1. * 
1 and Germany. 
+ Book . of fiefs, chap. 2. 
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the-privileges of a vaſfal. 
had given money to the rear - vaſſal to obtain the 
fief, the latter could not take it from him, nor pre. 
vent him from tranſmitting it to his fon, till he 
returned him his money: in ſhiort, this rule + Was 
Nr obſerved by che — of Milan. | wt 


CHAP. XXVvn. wy 
 dmather Change which happened inthe Fa 


N Cbalemein's han 6 they were abllgw, un- 
der great penalties, to repair to the general meet- 
ing in caſe of any war whatſoever; they admitted 
of no excuſes, and if the count exempted- any one, 
he was liable himſelf to be puniſhed. But the 
treaty of the three brothers { made a. reſtriction + 
upon this head, which reſcued the nobility, as it 
were,. out of the king s hands; they were no long - 
er obliged to ſerve in time of war, but when the 
war was defenſive. In others, they were ar libegty 
to follow their lord, or to mind their on buſind ls. 


This treaty relates to another *, concluded five years 


defore, between the two brothers, Charles the Bald 
and Lewis king of Germany, by which theſeprin- 
ces releaſe their vaſſals from ſerving them in war, 
in caſe oy thould 3 rr r >. append one 


3 2 5g d ann 


$ Capitulary of the year 802. art. 7. Balgzing's e 


1 Apud Marſnam, in the year 847. Baluzius's edition, pag. 42. 


* Volamas ut cujuſeumgque noftram homo in cujuſcumque pee and 
Fam. ſenigre ſao i in beftem, vel alis ſuis utilitatibus, pergat, nt 
Rui invaſio quam LAMTUVER1 dicunt, quod abſit, acciderit, ut o 
nis pepulus illius regni a ad eam 1 —— R art, Ny . 
Bid. pag. 44. 

® Apud argentcratam, in Baluzius, e 8. ber. 3 


266K XXX 
In like manner, if he 


char. N VIII. n l Wire 341 
other; an agreement which the two Princes con- 


firmed by oath, and at the fame time made their 


| armies, ſwear. 20- it. 


Tas death of an | hundred thouſand\Freneh, ae 


the battle of Fontenay, made the remains of the 


nobility imagine, that by the private quarrels of 
their kings, about their reſpeCtive ſhares, their whole 

body ſthould be exterminated, and that the ambition 
and jealouſy of thoſe princes would end in the ruin 


of all the beſt families of the kingdom. & hw 
| was therefore paſſed, that the nobility ſhould: not 
be obliged to ſerve their princes in war, unleſs it 


was to defend the ſtate againſt a eker invakioli. 


This * + ien for 1 ages, 


AP. Xun. 5 * 


a which happened. in the great e and 
| in the Fiefs. c | - 


'T HE. many 3 Nene wile into. * 3 

in particular caſes, ſeemed to ſpread ſo wide 
2s. to \ baproduRive of a general corruption. I took 
notice, that in the beginning ſeveral fiefs had been 
alienated in perpetuity ; but thoſe were particular 
caſes, and the fiefs in general preſerved their na- 
ture; ſo that if the crown loſt ſome fiefs, it ſubſti- 
tuted others in their ſtead. _ I alſo obſerved, that 
the crown had never alienated the __ 2 


rde 8 
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N 


' + See the law of Guy kive of the Romans 2mong thoſe Mack 


5 the Sie law, and to chat of the . tit. 6. ſect. 
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Bur Charles the Bald made a general regula. 1 
tion, which equally affected the great offices, and 
the fiefs. He ordained, in his capitularies, that 
the * counties ſhould be given to the children of 
the count, and that this regulation ſhould likewiſe 
take place with regard to the fiefs. f 
Wes ſhall ſee preſently that this nogulaion re- 
ceiveil a more conſiderable extent, inſomuch that 
the great offices and fiefs went even to diſtant re- 
lations. From thence it followed, that moſt of the 
lords, who before this time had held immedi- 
ately of the crown, held now only mediately. 
Thoſe counts who formerly adminiſtered juſtice in 
the king's p/acita, and who led the freemen againſt 
the enemy, found themſelves fituated -between the 
king and this freemen; and the king's — was 
removed farther off another degree. * 
AGAIN, it appears from the capitularies 4, that 
the counts had benefices-annexed to their counties, 
and vaſſals under them. When the counties be- 
came hereditary, the count's vaſſals were no long- 
er the immediate vaſſals of the king; and the bene- 
ſices annexed to the counties were no longer the Of 
king's benefices: the counts grew powerful, be- 
cauſe the vaſſals, whom they had already under 
1 enabled them to procure others. | 
In officer 46 be convinced how much the monar- 


r or 
circumſtances, which might have been an inducement to chuſe the fic 
counts of Toulouſe from among the children of the laſt poſſeſſor. 

* Sce bis capitulary of the year 877. tit. 53. art. 9. and 19. apud 
Carifiacum ; Us capitilary is relative to another of the ſame year and | 
place, art. 3. . 

+ The zd capitulary of the year 12, art. 7. and that of the year 5 
915. art. 6. on the Spaniards. The se 6f the capitularies, i 

book g. art. 223, and the capitulary of the year 869, art. 23, and that __ 
of the year 877. art. 13. Baluzius's edition. 
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ne mvine. 0's” La wis, ag 
chy was thereby weatenod- towards the end of the 
| fecond 


nabe, we have ofly to eaſt an eye on whit 
at the commencement of the third, when 
the 8 of ei Wan n e raff | 


into deſpair. 4 1 a 
Ir was a een of the gm; that ien 


the elder brothers had given ſhares to their young 


brothers, the latter paid homage to the elder; 
that theſe ſtrares were held of the lord — top | 
only as a rear- fief. Philip Avgaſtus, the duke of 
Burgundy, the counts of Nevers, Boulogne, 8. 
Paul, Dampierre, and other lords declared F, that 
beneeſorward; whether the fief was divided by ſuc- 
ceſñon, or othetwiſe, the whole ſhould be held al- 
_— ef the ſame lord, without any intermediati- 

This ordinance was not generafly followed; 
= as 1 have elſewhere obſerved, it was impollible 
to make general ordinances at that time; but ſe- 

WP our W pe were n wy them. 
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of the nature. 7 the «Fife after the Reign * Gharle 
*%h S + 3 bo 1 A. 1 
TT i has hy alas det an Charles the 
Bald ordained, that when the poſſeſſor of a great 
office or of a fief left a ſon at his death, the office 


or fief ſhould devolve to him. It would be a dif- 


ficult matter to trace the progreſs of the abuſes 
which 92 thence nee and 0 che 8 


5 15 appears from Olle of F align, of the lie « of Frederic book 
2. chap. 29. 

＋ See . of _ Au guſtus in the year 1209. in the 
new colleclion. 


VoL. III. 7 Hs 


l * — Ce; 3 4x mos 1 r * 1 "__ RE TY * 
df e WWGGWGGGGGGGGGWGGG rod 3 
P . IK, R ” > | 1 - ba s oz l 
WI 8 4 2 2 4 2 0 
8 H ; — 


books e of fiefs, that towards the beginning of the 
a reign of the emperor Conrad II. the fiefs ſituated 
in his dominions did not deſcend to, the grandchi]. 
| dren: they deſcended only to one of the laſt po. 
ſeſſor's children , who had been choſen by the lord: 
s the fiefs were given by a kind of election, mhich 
lord made among the children. _ 
In the ſeventeenth chapter of this-book, we Wi 
explained in what manner the crown was in ſome 
reſpects elective, and in others hereditary, under 
the ſecond race. It was hereditary, becauſe the 
| kings were always taken from that family, and be- 
cauſe the children ſucceeded; it was elective, by 
reaſon the people choſe from amongſt the chil- 
| dren. As things of a ſimilar nature move gene- 
rally alike, .and one political law is conſtantly re- 
lative to another, the ſame ſpirit was followed + in 
the ſucceſſion of fiefs, as had been obſerved in the 
ſucceſſion tothe crown. Thus the fiefs were tran(- 
mitted -to the.children by the right c of ſucceſſion, 
as well as of election; and each fief was become 


both elective and hereditary, like the crown. 


Tus right of election in the perſon of the lord, 
was not ſubſiſting * at the time of the authors 


of the books of fiefs, that is, in the r 248 * 3 


e Veaderic I. 


1 . 2. | i} 145 

* Sic progreſſum eſt, ut ad filios tnoie nam Reine hee 
tet beneficium confirmare. Ibid. . 

+ At leaſt in Italy and Germany. 5 

+ Nuod bodie ita ſtabilitum eſt, N veniat, bock 1. 
alf the ſiefs, tit. 1. | 
* Gerarius Niger and Aubertus de Orto. 
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nag - Continuation of the ſame Sie. 

Ti is mentibned in dle bose of fes that A « 

the emperor Conrad ſet out for Rome, the vaſ- 
fals in bis ſervite prefented a petition to him, that 
he would pleaſe to make a law, that the fiefs which 
deſcended! to tlie children, ſhould' deſcend alſo to 
che graadchildren ; and that he whoſe brother. died 
without" legitimate heirs, might ſueceed to the fief 
whictt had belonged to their common anc This 


was granted. 
IN the ſame place it is ſaid, (and we are to re- 


member, that thoſe writers lived at the time of 


the emperor Frederic I.) that the ancient civili- 
© ans d had always been of opinion, that the ſuc- 
© ceſſion of fiefs in a collateral line did not extend 
“ farther than to couſin germans by the father's 
rc ſide, though of late it was carried as far as the ſe- 
*«yenth degree, and by the new code they had ex- 


« tended i in a direct line in infinitum.” It is 


thus that Conrad's law was inſenſibly extended. 
ALL theſe things being ſuppoſed, the bare pe- 


ruſal of the hiſtory of France is ſufficient to demon- 


cum vero Couradus Romom proficiſceretur, petitum eft a fidelibus 
qui in jus 'erant ſervitio, ut, lege ab eo promulgata, hoc etiam ad nepotes 
ex flis producere dignaretur, & ut frater fratri ſine legitimo*berede de- 
fundto in beneficio quod eorum patris fuit, ſuccedat, book 1. of befs, tit. x. 

f Cyujas has proved it extremely well. 

$ Sciendhum eft quod bentficiuin advenientes ex latere, ultra flares pa- 
trueles non progreditur ſucceſſione ab antiquis ſapientibus conſtitutum, licet 
moderna tem pore uſque ad ſe ptimum geniculum ſi fit uſurpatum, quod in maſ- 
culis nere ngvo o jure in infinitum exteuditur, Ibid, | 

O 2 - 
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ſlrate, that the perpetuity of fiefs was eſtabliſhed be 
earlier in this kingdom than in Germany. To- n. 
wards the commencement of the reign of the em. 0¹ 
peror Conrad II. in 1024, things were upon the of 
ſame footing ſtill in Germany, as they had been in at 
France under the reign of Charles the Bald, who It 
died in 877. But ſuch were the changes made in ti 
this kingdom after the reign. of Charles the Bald, 
that Charles the Simple found himſelf, unable to 
diſpute with a foreign houſe his inconteſtable rights 
to the empire; and, in fipe, that in Hugh Capet's 
time the reigning family, ſtripped of all its demeſ- 
nes, was no longer in a condition to maintain the 
crown. 
TRR weak n e of Charles the Bald 
produced an equal weakneſs in the: French monar:- 
chy. But as his Þrother Lewis king of Germany, 
and ſame of that prince's ſucceſſors, were men of 
better parts, theix government preſeryed its Wye 
much longer. 
Bur what do I fay?. perhaps the fegmatic con- 
ſtitution and, if I dare uſe the expreſſion, the im- 
mutability of ſpirit peculiar to the German nation, 
made a longer ſtand than the volatile temper of the 
French, againſt that diſpoſition of things, which 
perpetuated the fiefs, by a natural tendency, in fa- 
milies. 
BzEsI DES, the kingdom of Germany was not laid 
waſte, and annihilated, as it were, like that of 
France, by that particular kind of war with which 
it had been harraſſed by the Normans and Saracens. 
There were leſs riches in Germany, fewer cities to 
plunder, leſs extent of coaſt to ſcour, more marſhes 
* to get over, more foreſts to penetrate. | As the 7 
dominions of thoſe princes were leſs in danger of 


* 
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being ravaged and torn to pieces, they had leſs | 


need of their vaſlals, and of courſe leſs dependance 


| on them. And i in, all probability, if the emperors 
of Germany had not been obliged to he crowned 


at Rome, and to make continual expeditions into 
Italy, the fiefs would have preſerved their primi- 
tive nature much hg. a in _ uy. 

\ 


CHAP: XXX. 


h len manner the n ah Wa fron fy 
the Family of Charlemain.. e 


III e in prejudice to the branch 
of Charles the Bald, had been already given 


e dhe #/baſtard-line of Lewis king of Germany, 


was transferred to a foreign houſe by the election 
of Conrad, duke of Franconia, in 912. The feign- 
ing branch in France being hardly able to diſpute 
a few villages, was much leſs in a condition to con- 
teſt the empire. We have an agreement which 
paſſed between Charles the Simple and the emperor: 
Henry I. who had ſucceeded to Conrad. It is calc 
led the compact of Bonn . Theſe two princes 
met in a veſſel which had been placed in the mid- 
dle of the Rhine, and ſwore eternal friendſhip. 
They uſed on this occaſion an excellentmiddle term. 
Charles took the title of king of Weſt France, and 
Henry that of king of Eaſt France. Charles con- 
be eee of- FOOT and not oct 


"oats und his fon Levis IV. 
FI the year N KN r e Mire, Cod, donation: 


PI 27. 
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L. what manner the Crown of "France Was. top: Fa 
ferred to the Haas: 22 Su „ 
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HE 1 of he Cake, and the ne | 
eſtabliſhment of rear-fiefs, extinguiſhed the 2 
political, and formed a feudal government. In- ed 
ſtead of that prodigious multitude of vaſſals who th 
were formerly under the king, there were now a th 
N few only, on whom the others depended. The | 
= kings had ſcarce any longer a direct authority; a el 
power which was to paſs through ſo many and Fr 
through ſuch. great powers, either ſtopt or was loſt fe 
before it reached its term. Thoſe great vaſſals th 
would no longer obey; and they even made uſe f 
their reat · vaſſals to withdraw their obedience. The 
kings deprived of their demeſnes, and reduced to 
the cities of Rheims and Laon, were left expoſed 
to their mercy; the tree ſtretched out its branches 
too far, and the head was withered. The kingdont 
found itſelf without a demeſne, as the empire is at 
preſent. The crown nenn to onè of 
the moſt powerful A bete 


$ Tus Normans laid waſte. the hn they 
N ſailed in open boats or ſmall veſſels, entered the 
mouths. of rivers, and ravaged the country on both 


ces. The cities of Orleans ® and Paris put a ſtop 

1 to thoſe plunderers, ſo that they could not advance qu 

” farther, either on the Seine, or on the Loire. Hugh BW 
Capet, who was maſter of thoſe cities, held in his Fl! 
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hands the two keys of the unhappy reniains of the 
3 the crown was conferred upon him as 
the only perfon able to defend it. It is thus the 
empire was afterwards given to à family, whoſe 
dominians - form 0 er 2 barrier * the 
Turks. 
Tun e empire went « eee n 

2 time when the inheritance of fiefs was eſtabliſh - 
ed only as a mere condeſeendence. Tteven appears 
that this inheritauce obtained much later * among 
the Germans than among the French; which was 
the reaſon that the empire, conſidered as a fief, was 
elective. On the contrary, when the crown of 
France went from the family of Charlemain, the 
fefs were really hereditary in this kingdom; and 
als the crown, as a great fief, was likewiſe hereditary. 
; of Bur it is very wrong to refer to the very mo- 
he ment of this revolution, all the changes which hap» 
to pened, either before or afterwards. The whole 
cd vas reduced to two events; the reigning. family 
— erer e e enen 
, eee 


at ben 0 _ A P. XXII. eee 


of | | 
„ 2 ro ern of the Perpetuity. of Fig. 15 
ey 

he ROM che perpetuity ak fie, it ned chat 
th the right of ſeniority or primogeniture was 
op eſtabliſhed among the French. This right was 
ce quite unknown under the firſt race #3 the erown - 
gl was divided among the brothers, the alladia were 
11s ſhared i o ha the ſame manner, and as the fiefs, whe- 
* See above, c. xxx. 

en 
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| ther precarious, or for life, were not an object of 


fucceſſion, there could be no cen . 


n tetuees. if 
UNDER the ſecond race, the tile of- . 


ſets Lewis the Pious enjoyed, and with which 
he honoured his eldeſt ſon Lotharius, made him 


think of giving this prince a kind of ſuperiority o- 
ver his younger brothers: The two kings * were 
obliged to wait upon the emperor every year, to 
carry him preſents, and to receive much greater 
from him; they were. like wiſe to oonſult with him 


upon common affairs. Phis is what inſpired Lo- 


tharius with thoſe pretenceso which met with ſuch 


bad ſucceſs. When Agobard + wrote-in favour of 
this prince, he alledged the emperor's on regula- 
tion, who had affociated Lotharius to the empire, 
after he had confulted the Almighty by a three 
days faſt, and by the celebration of the holy myſte- 
ries. after the nation had ſworn allegiance to him, 
which they could not refuſe without perjuring them- 
ſelves; and after he had ſent Lotharius to Rome to 
be confirmed by the pope. Upon all this he lays 
a ſtreſs, and not upon his right of primogeniture. 


He fays, indeed, that the emperor had deſigned a 
partition among the younger brothers, and that he 


had given the preference to the elder; but ſaying 
he had preferred the elder, was ſaying at the ſame 
time that he might have given the er to his 
younger brothers. 

Bor as ſoon as the fiefs became neredinry the 
m_ of ſeniority was eſtabliſhed i in the feudal ſuc- 


See the capitulary of the year Ro which contains tue Giſt puc- 


- tition made by Lewis the Pious among his children. 


* < 


. 4 See his two letters upon this 12 the title of ons of which 
de diviſtone imperii, 
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crown, which was the great fief. Tbe ancient lan 
of partitions was no longer ſubſiſting; the fiefs he- 
ing charged with a ſervice, the poſſeſior muſt have 
been enabled to diſcharge it. The right of prima · 


geniture was eſtabliſhed, and the reaſon of the feu - 


dal law was ſuperior to that of the ee or n | 


As the bets deſcended to [the children of oe 
ler, the lords loſt the liberty of Gicpoüng of | 
them; and, in order to indemnify themſelves, Fd | 
eſtabliſhed what they called the right of redempti- 
on, whereof mention is made in our cuſtoms, which: 


| at firſt was paid in a direct line, and by uſage. came 
| akerwards to be paid only in a collateral line. 


Tux fiefs were ſoon rendered transferable aq 
Rrangers, as 3 patrimenual eſtate. This gave riſe 
to the right of fines of alienation, which were eſta · 
bliſhed almoſt throughout the kingdom. At firſt | 
theſe rights were arbitraryz but when the practice 
of granting ſuch permiſſions was A 8 
5 fixed in every diſttict. 

Tax right of redemption was to be W eve 
ry change of heir, and at firſt was paid even in a 
direct line 2. The moſt general cuſtom had fix - 
ed it to one year income. Fhis was burthenſome 
and inconvenient to the vaſſal, and aſſected in 
ſome meaſure the fief itſelf. It was often agreed 


in the aft of homage, that the lord ſhould no lang- 
er demand more than a certain ſum of money for 


+ See the ordinance of Philip Avguſhus, in the year 220g. on the. 


* We find ſeveral of theſe conventions in the charter, ins! in the- 1 
regiſter Sook of Vendome, and that of the abbey of 8. Cyprian in. 
Poitou, of which Mr. Galland has given ſome extracts, page 34 
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portance. Thus the right of redemption is in our 


days reduced almoſt to nothing, while that of the 


fines of alienation is continued in its full extent, 

As this right concerned neither the vaſſal nor his 

heirs, but was @ fortuitous caſe which no one was 

obliged to forſee or expect; theſe ſtipulatioiis were 

7 made; and m—__ continued to 1 8 oo 
the price:  ' 

Wurn the fiefs were for nie, Ay cul not 
the a part of a fief to hold in perpetuity as a rear- 
fief; for it would have been abſurd that a perſon 
who had only the uſufruit of a thing, ſhould diſ- 
poſe of the property of it. But when they became 
perpetual, this was + permitted, with ſome reſtric- 


tions made by the cuſtoms 9, anne what 1 


call diſmembering their fief. 
Tux perpetuity. of: feudal tenures > hk . 

bliſhed the right of redemption, the daughters were 
rendered capable of ſucceeding to a fief, in default 
of male iſſue. For when the lord gave the fief to 
his daughter, he multiplied the caſes of his right 
of redemption, becauſe, the huſband was obliged to 
pay it as well a&the wife +. This regulation could 
not take place with regard to the crown; for as it 
was not held of any one, chere _ be-n no 2 of 
| Jute over it. 

Tux daughter of William V. _ of Toulouſe, 
did not ſucceed to the county. But Eleanor ſuc- 


0 6 — is, aboliſm a portion of | 


©" They 6xod th potion which they could member. we» 
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che redemption, which; by the changes incident 
to money, became afterwards of no manner of im- 
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ceeded. togAquitaine, and Mathildis to e. 
and the right of the ſucceſſion of females 

ſo well eſtabliſned in thoſe days, chat Lewis th | 
Young, after his divorce from Eleanor, made no 

| I cifficulty in reſtoring, Guyenne to her. But. as 
j theſe two Jaſt inſtances followed cloſe to the fir 
the general law by which the women were called 
to the ſucceſſion of fiefs, muſt have been introduc- 
ed much later“ into the county of Toulouſe, han 
into the other provinces of France. 5 
10t Tu conſtitution of ſeveral kingdoms of Euzope 
ar- has been directed by the ſtate of feudal tenures t 
on the time when thoſe kingdoms were founded. The 


iſe women ſucceeded neither to.the crown of France 
me nor to the empire, becauſe at the eſtabliſhment of 
:c. WM thoſe two monarchies, they were incapable of ſuc- 


er Leeding to fiefs. But they ſucceededan: kingdoms, 
whoſe eſtabliſhment was poſterior to that of the 
ba- perpetuity of the fiefs, ſuch as thoſe founded by 
re the Normans, thoſe by the conqueſts made on the 
alt Moors; and others, in ſhort, which beyond the 
to limits of. Germany, .and in later times, received, in 
bt ſome meaſure, a ſecond birth, by the eſtabliſhment 
to of Chriſtianity. _ 
1d Wren the fiefs were at will, they were given | 
it to ſuch as were capable of doing ſervice for them, 
of and therefore were neyer beſtowed on minors ; 
but + when they became perpetual, the lords took 


c- * Moſt of the great families had their particular laws of ſuccef: 
ſion. See what M. de la Thaumaſſiere ſays, with regard, to the fa- 
ol milies of Berry. | 
{ + We ſee in the capitulary of the year 877, apud Cin, art, 
. Baluzius's edition. tom. 2. p. 269, the moment in which the kings 
cauſed the efs to be adwiaiſtered in order to preſerve them for 
minors; an Tay followed by the lords, and which gave * ns 
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the ſief into their own hands, till the pupil came of 


ages either to increafe their own emoluments, or 


to train the pupil to the uſe of arms. This is what | 


dur cuſtoms call the guardianſhip of à nobleman'; 
childreng which is founded on principles different 
from thoſe of turclage, and is LEP adiſtinct __ 
| from TT 
Whit the fiefs were for life, it was Aleman 
to vo fealty for a fief; and the real delivery, which 
"wi made by a ſcepter, ſecured the fief, as it is 
fecured by homage. We do not find that the 
unts, or even the king's commiſſaries, received 


the homage in the provinces; nor is this ceremony 


to be met with in the commiſſrons of thoſe officets, 
which have bren handed down to us, in the capi- 
tularies. They ſometimes, indeed, made all the 
King's ſubjects take an vath of allegiance „ but ſo 
far was this oath from being of the fame nature as 
the ſervice afterwards eſtablifhed by the name of 
homage, that it was only a * ceremony, or lefs ſo- 
lemnity, occafionally uſed, either before or after, 
hat act of obeifance; ee th was quite a 


diftin& e e homage. 


we have e ty the'name of the guardlanſip of a ee 
oh We ind the formula thereof in the ſecond capitulary of the year 
gon. Ste likewiſe that of the year B54, art. x3, and others. | | 
M. Du Cange in the word hominium, pag. 1163. and in the word 
as, pag. 474. cites the charters of the ancient homages u here 
differences are found, and a great nut ber of aui horities wt ich 
— In paying homage, the vaſſal put his hand into that 
of his lord, and took his oath; the oath of fealty was made by ſwear- 
ing on the goſpels. The hothape was performed kneeling, the oath 
e ſtanding. None but the lord could receive homage, but his 
cers n i ght cake the oath of fealty. See Littleton, {eQ, t. and 91. 


er homage, that is, fidelity and homage, 


th 


Tg 
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caſionally a ſecurity which was called frmitas ; but 


| of a chair of Dagobert, i in which, according to the 


Txz counts and the king's commiſſaries made 
thoſe vaſſals + whoſe fidelity was ſuſpected, give oc- 


this could not be an —— ſince the kings $ ou 
it to one another. 5 
AND though the abbot Suger J makes. mention. 


teſtimony of antiquity, the kings of France were 
accuſtomed to receive the homage of the nobility; 
it is obvious that he expreſſes himſelf agreeably to 
the ideas and language of his own time. 

Warn the fiefs deſcended to the heirs, the * 
knowledgment of the vaſſal, which at firſt was on- 
Iy an occaſional ſervice, became a regular duty. It 
was performed in a more ſolemn manner, and at- 
tended with. more formalities, becauſe it was to be 
a. perpetual monument of the reciprocal duties ot 
the lord and vaſſal. 

I sRoULD be apt to imagine, that homages be- 
gan to be eftabliſhed under king Pepin, which is 
the time I mentioned that ſeveral benefices were 
given in perpetuity; but I ſhould not think thus 
without caution, and only upon a ſuppoſition that 
the authors of the ancient annals.* of the Franks 
were not ignorant pretenders, who in deſcribing the - 


fealty profefſed by Taſſillo, duke of Bavaria, to king 


Pepin, ſpoke * NON to the uſages of ater ont 
time. 


+ tete of Chiles ths Bu, in the year 360 f. | 
Gufluentibus, art. 3. Baluzius's edition, pag. 145. | 

$ Ibid, art. 3. | 

' 4 Lib. San ea 

+ Anno 9579. chap. 1 

Taſſilo venit in vaſſatico n ger anus A ju- 
revit multa & innumerabilia, reliquiis ha 2 . 
Vol. III. ; 


= 
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* 8 of the „ 


for life, they ſeldom had a relation to a- 
ny other than the political laws; for which reaſon 
in the civil inſtitutions of thoſe times there is very 


little mention made of the laws of fiefs. But when 


they were become hereditary, when there was a 
powerof giving, ſelling, and bequeathing them, they 
had a relation both to the political and the civil 
laws. The fief, conſidered as an obligation of per- 
ſorming military ſervice, depended on the politi- 


cal law; confidered as a kind of commercial pro- 


perty, it depended on the civil law. This gave 


riſe to the civil ub n feudal te- 


aures. . 
. e the gels were 1 hereditary, 1 


en relative to the perpetuity of fieſs. Hence this 
rule of the French law, eftates of inheritance do not 
aſcend s, was eſtabliſhed in ſpite of the Roman and 
Salie * laws. It was neceſſary that ſervice ſhould 
be paid for the ficf; but a grandfather or a great 
uncle would have been too old to perform any ſer- 
vice; therefore this rule took. place at firſt only 
with reſpect to the feudal tenures, as we learn of 
Boutillier +. ä 3 | 


 delitatem promiſit regi Pippinia, One would imagine that here was an 
homage and an eath of fealty. See the nn note above. 
Book 4 de feudigf tit, 39. | 

nn che title of allodia, 

9 book t. tit, 76. pag-4 447. 


HEN the fiels were cither pl or! 


aws relating to the order of ſucceſſion muſt have 


XI. 
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WHEN the fiefs became hereditary; the lords 
who were to ſee that ſervice was. paid for the fief, 


inſiſted that the 9 females who were to ſucceed to 


the feudal eſtate, and I fancy ſometimes the males, 
ſhould not marry without their conſent; inſomuch 

that the marriage · contracts became in reſpec to the 
nobility both a feudal and a civil regulation; In 
an act of this nature under the lord's inſpection, 


| regulations were made for the ſucceſſion, with a 


view that the heirs might pay ſervice for the fief : 

hence none but the nobility at. firſt had the liberty 
of diſpoſing of ſucceſſions by marriage · contract, 

as has been * remarked by N ao ark and > Ay- 
frerius. 

Ir is needleſs to mention that the power of re- 
demption, founded on the old right of the relati- 
ons, a myſtery of ourancient French juriſprudence 
which I have not time to develop, could not take 
place with reſpect to the fiefs, till they were GT. 
S | | | 


Italiam, Italiam 3 by 5 


Ar a \ period when moſt his begin theis 8 : 
tiſes upon fiefs, I conclude mine. 


$ According to an ordinance of S. Lewis, in the year 1246, to 
ſettle the cuſtoms of Anjou and Maine; thoſe who ſhall have the 
care of the heireſs of a fief ſhall give focurity to the lord, that ſhe ſhall 
not. be married without his conſent. | 

I Deciſion 155. No. 8. & 264 & No. 38. 

ln Capell. Thol. deciſion 453» | ; 

+ Eneid, lib, 3, v. $23» ; . 
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